MEMORANDUM

TO:

Richard Gold

FROM:
Danial Lam

DATE:
May 23, 2000

RE:
CLARIFICATIONS: of “NAFTA, Bill 11 and Healthcare” memo dated, May 15, 2000.

CC:



You have asked me to clarify and further my research with respect to my memo regarding the “NAFTA, Bill 11 and Healthcare”, dated May 15, 2000. Particularly, you have asked me to direct my examination towards the following areas:

1) Text of key NAFTA sections and how they apply.

2) Implications of Bill 11 on healthcare services for remaining Canadian provinces

3) Clarification with respect to the concept of “ordre public”

4) Differences between NAFTA and GATS

5) Rule of Prevalence.

I. Brief Summary:

(1) Alberta’s proposed changes to its provincial health care delivery system will require that the province extend this economic opportunity to other Canadian investors and other NAFTA country investors in the absence of an Annex II reservation.

(2) Alberta’s new healthcare regime under Bill 11 will not, however, impose any obligations on other Canadian provinces to change their health care systems absent any independent provincial actions to liberalize their own markets.

(3) If other provinces followed suit with privatization, and the federal government continues to transfer monies under the Canada Health Act and the Canada Health and Social Transfer, knowing that part of these funds are going to private service providers, the feds will be obligated to accord the same treatment to these other private and likely foreign investors. This is required under the National Treatment obligation of the NAFTA in the absence of an Annex II reservation.

(4) Article 1108(7) exceptions to investment obligations for government procurement will most likely not apply.

(5) Even with an Annex II reservation, changes in government policy, which diminish investor rights once granted, will require compensation under Article 1110 of the NAFTA.

(6) The public purpose, or ordre public concept, cannot provide much leverage to substantiate an Annex II reservation in the NAFTA given the obligation of national treatment and resulting commerciality of health services expressed by Bill 11.

(7) While Canada has made no specific commitments under the GATS to “health related and social services”, as a signatory to the WTO Agreement, it is still bound to the general obligations of the GATS.

(8) Alberta must extend to foreign service providers most-favored-nation treatment as well as licensing and certification requirements described therein if these service providers are WTO Members.

(9) Provisions set out in the GATS itself permissibly exempt the MFN obligation in certain circumstances. The effect of a valid exemption will allow a suspension of the MFN treatment and allow Alberta to treat NAFTA Parties differently from WTO Members in its market for health care arrangements. These exemptions to MFN treatment may be found in:

a. Article V: Economic Integration; likely

b. Article XIII: Government Procurement; uncertain 

c. Article XIV: General Exceptions; unlikely

d. Annex on Article II Exemptions; no exemption made

(10) Whether or not there are MFN exemptions, Alberta’s independent privatization scheme will probably not affect other provinces healthcare systems in the absence of their own individual steps towards privatization. The effect of the GATS, however, would be to increase the amount of players in the market, requiring Alberta to extend the same favourable US/Mexico treatment to WTO Members.

(11) In the absence of MFN exemptions, should federal monies continued to be transferred to private hospitals under Bill 11’s regime, NAFTA working together with GATS may require that the federal government extend this transfer to all WTO Member service providers and their private hospitals in that province.

(12) Article 103(2) of the NAFTA states the NAFTA takes priority over all other international agreements unless otherwise stated in the NAFTA.

II. Analysis

A. Conclusions from Memo I: Chapter 10 of the NAFTA, Government Procurement Practices, is not required regarding health services contracts because:

(1). 
Article 1001.1(a) provides that while NAFTA obligations under Chapter 10 applies to provincial government entities, those entities must be set out in Annex 1001.1a-3. Entities to be included in this Annex are to be based on consultation between state, provinces and their respective federal governments pursuant to Article 1024: obligations to review, negotiate and expand government procurement practices to provincial and state government entities. Provincial and state governments need only expand their procurement practices on a voluntary and reciprocal basis (1024(3)). To date, however, no such negotiations have been achieved, thus there are no enumerated provincial entities in Annex 1001.1a-3. 

(2).
Moreover, among the excluded services in Annex 1001.1b-2, in which Chapter 10 procurement practices need not apply, Section B, Schedule of Canada, subsection (g) excludes procurement contracts for all classes of “health and social services”. 

(3).
The decision to award a contract, based on procurement obligations, is further subject to the public interest under Article 1015(4)(c). Whether the provisions of health services by foreigners would be contrary to public interest, however, would be a difficult argument to make based on objective, reasonable criteria that is not discriminatory based solely on foreign affiliation or ownership—grounds that are particularly prohibited by Article 1003.

Chapter 10, Government procurement provisions of the NAFTA, then, are inapplicable to provincial government entities (in which hospitals and medical insurance would fall under)—at this time—and health services contracts in general by virtue of the broad exclusion exercised by Canada in Annex 1001.1b-2(g). 

However while the bidding rules prescribed in Chapter 10 do not seem to apply, in passing Bill 11 the Alberta government may still be bound by NAFTA’s Investment and Services obligations, namely Chapters 11 and 12 respectively.

B. Investment and Services Obligations under the NAFTA in relation to procurement:

a. Healthcare as a service, Chapter 12: Cross-border Services

There is no doubt that the delivery of health care can be considered a service, in which case the NAFTA demands Parties to treat any cross-border health service providers by the same standards as other service providers. A “service provider” is a person “that seeks to provide or provides a service” (Article 1213). Thus the definition encompasses both persons who currently, and potentially wish to provide services in the territory of a Party.

The relevant obligations Parties are expected to extend are
:

· Article 1202: National Treatment

· Article 1203: Most-Favored-Nation Treatment

· Article 1204: Standard of Treatment

· Article 1205: Local Presence

· Article 1210: Licensing and Certification

Article 1202: National Treatment
1. Each Party shall accord to service providers of another Party treatment no less favorable than that it accords, in like circumstances, to its 

   own service providers.

2. The treatment accorded by a Party under paragraph 1 means, with respect to a state or province, treatment no less favorable than the     

    most favorable treatment accorded, in like circumstances, by that state or province to service providers of the Party of which it forms a  

    part.

National treatment requires governments to treat both domestic and foreign service providers the same, in like circumstances. Article 1202(1) pertains to the federal government and 1202(2) concerns treatment by subnational governments, such as provinces. Discrimination by either governments on grounds of foreign affiliation are strictly prohibited. By virtue of 1202(2), and in the context of Bill 11, a privatization schema allowing  service providers from participating NAFTA countries to deliver particular surgical services would require that the Alberta government treat them no worse than it treats its own provincial or other Canadian providers.

Bill 11’s creeping commercialization of healthcare services could be much broader than originally contemplated. As Bill 11 purports to only allow contractual arrangements for “approved surgical services”, the actual breadth of private and foreign delivery may not be foreseen. Approved surgical facilities having foreign ownership may be more inclined to utilise cross-border services if it is to their economic advantage to do so. Thus cross-border providers of  satellite diagnostic treatment, consultation,  laboratory processing services and dispensing of prescription medicines may all qualify for national treatment standards if they are members of NAFTA countries.
 With the advent of sophisticated borderless communications technology, cross-border service providers will increasingly become more prevalent and accessible should the law allow it.

Article 1203: Most-Favored-Nation Treatment

Each Party shall accord to service providers of another Party treatment no less favorable than that it accords, in like circumstances, to service providers of any other Party or of a non-Party.

Article 1204: Standard of Treatment


Each Party shall accord to service providers of any other Party the better of the treatment required by Articles 1202 and 1203.


In sum, Articles 1203 and 1204 really require that Parties accord to cross-border 

service providers of NAFTA countries the best treatment, regardless of whether other service 

providers have domestic, Party or non-Party affiliation. The best treatment that a NAFTA 

government accords to any service provider will determine the standard of treatment to accord to 

Party service providers. Thus, should Alberta consider contracting with Sweden to deliver health 

services on more favourable terms than its own domestic providers, it must equally extend to 

American and Mexican service providers the same terms.

Article 1205: Local Presence

No Party may require a service provider of another Party to establish or maintain a representative office or any form of enterprise, or to be resident, in its territory as a condition for the cross-border provision of a service.


NAFTA’s prohibition on local presence requirements also means that foreign providers of Bill 11’s healthcare services are not required to have an actual presence within Alberta as a condition of market access. With the social significance that Canadians place on healthcare services, this particular NAFTA commitment may aggravate an already copious fear of foreign invasion into the healthcare system.  The danger of loss accountability and consumer protection that the NAFTA intimates by requiring national treatment is worsened still with prohibitions on local presence conditions. 

Article 1210:
Licensing and Certification

1. With a view to ensuring that any measure adopted or maintained by a Party relating to the licensing or certification of nationals of  

    another Party does not constitute an unnecessary barrier to trade, each Party shall endeavor to ensure that any such measure:

(a)
is based on objective and transparent criteria, such as competence and the ability to provide a service;

(b)
is not more burdensome than necessary to ensure the quality of a service; and

(c)
does not constitute a disguised restriction on the cross-border provision of a service.

2. Where a Party recognizes, unilaterally or by agreement, education, experience, licenses or certifications obtained in the territory of  

    another Party or of a non-Party:

(a)
nothing in Article 1203 shall be construed to require the Party to accord such recognition to education, experience, licenses or


certifications obtained in the territory of another Party; and

(b)
the Party shall afford another Party an adequate opportunity to demonstrate that education, experience, licenses or certifications 


obtained in that other Party's territory should also be recognized or to conclude an agreement or arrangement of comparable


effect.

3. Each Party shall, within two years of the date of entry into force of this Agreement, eliminate any citizenship or permanent residency 

   requirement set out in its Schedule to Annex I that it maintains for the licensing or certification of professional service providers of 

   another Party.  Where a Party does not comply with this obligation with respect to a particular sector, any other Party may, in the same  

   sector and for such period as the non-complying Party maintains its requirement, solely have recourse to maintaining an equivalent   

   requirement set out in its Schedule to Annex I or reinstating:

(a)
any such requirement at the federal level that it eliminated pursuant to this Article; or

(b)
on notification to the non-complying Party, any such requirement at the state or provincial level existing on the date of entry 


into force of this Agreement.

4. The Parties shall consult periodically with a view to determining the feasibility of removing any remaining citizenship or permanent  

   residency requirement for the licensing or certification of each other's service providers.

5. Annex 1210.5 applies to measures adopted or maintained by a Party relating to the licensing or certification of professional service 

   providers.

Canada is obliged to “endeavour to ensure” that its licensing and certification requirements and procedures reflect obbjective and transperant criteria and are no more burdensome than necessary to ensure the quality of service. Professional competence is a relevant factor, but residency or citizenship requirements must be reviewed if such requirements act as barriers to trade. The obligation under 1210, however, is very limited and does not impose upon Parties any “hard” obligation. Canada must only “endeavour” to meet these requirements, and need not necessarily recognize licenses to practise from other NAFTA Parties.


Bill 11 only allows surgical facilities that are designated by the College of Physicians and Surgeons to provide approved surgical services. This condition may prove to be one barrier to foreign delivery of health services, since Alberta is not required to recognize the education, experience, licences or certifications obtained in the territory of another Party (1210(2)). This barrier may, however, prove to be more ephemeral than actual since, in Canada, the principles of natural justice and administrative law require a professional body to review fairly and answer applications by foreigners for professional licensing.
 The NAFTA only makes recipricol recognition permissible not obligatory. Moreover, any de facto discrimination may also run afoul of NAFTA’s obligation for national treatment.

b. Healthcare as an investment, Chapter 11: Investment

The term “investment” in the NAFTA applies to the widest conception of investment and includes businesses, shareholdings, loans made to foreign companies for more than three years, real estate, and any business interest that entitles an owner to share in the income or profits. The breadth of the definition thus imposes the gamut of NAFTA’s investment obligations on Parties.

The relevant obligations under Chapter 11, Investment are
:

· Article 1102: National Treatment

· Article 1103: Most-Favored-Nation Treatment

· Artilce 1104: Standard of Treatment

· Article 1105: Minimum Standard of Treatment

· Article 1106: [Prohibition on] Performance Requirements

· Article 1107: [Prohibition on conditions of] Senior Management  and Board of Directors

· Article 1109: Transfers

· Article 1110: Expropriation and Compensation

The actual text of these obligations are as follows:

Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less favorable than that it accords, in like 

    circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, 

    conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party treatment no less favorable than that it

    accords, in like circumstances, to investments of its own investors with respect to the establishment, 

    acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.

3. The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or province,

    treatment no less favorable than the most favorable treatment accorded, in like circumstances, by that state 

    or province to investors, and to investments of investors, of the Party of which it forms a part.


- - - -

Canada must extend the very best treatment it accords its own citizens and companies to American and Mexican investors on a non-discriminatory basis.                                                    

Thus, unless explicitly excluded, National Treatment requires that foreign investors and service providers be given the same rights and opportunities that Canada makes available to domestic health care service providers and investors. With respect to a subnational government, such as state or provincial, the standard of treatment that it is required to accord to foreign investors is the most favorable treatment accorded, in like circumstances, by that state or province that accords that treatment (Article 1102(3)).                                     

Article 1103:
 Most‑Favored‑Nation Treatment

1. Each Party shall accord to investors of another Party treatment no less favorable than that it accords, in like            

    circumstances, to investors of any other Party or of a non-Party with respect to the establishment,         

    acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party treatment no less favorable than that it 

    accords, in like circumstances, to investments of investors of any other Party or of a non‑Party with respect 

    to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition 

    of investments.

Article 1104: Standard of Treatment

Each Party shall accord to investors of another Party and to investments of investors of another Party the better of the treatment required by Articles 1102 and 1103.


Articles 1103 and 1104 have much the same effect of the previous 1203 and 1204 

obligations. They require that Parties accord to all NAFTA Party investments and investors the best 

possible treatment, regardless of whether other investments have domestic, Party or non-Party 

affiliation. The best treatment that a NAFTA government accords to any investor or investment 

determines the standard of treatment to accord to Parties with respect to the establishment, 

acquisition, expansion, management, conduct, operation, and sale or other disposition of 

investments.                                                                 

Article 1105: Minimum Standard of Treatment

1. Each Party shall accord to investments of investors of another Party treatment in accordance with

    international law, including fair and equitable treatment and full protection and security.

2. Without prejudice to paragraph 1 and notwithstanding Article 1108(7)(b), each Party shall accord to 

    investors of another Party, and to investments of investors of another Party, non‑discriminatory treatment 

    with respect to measures it adopts or maintains relating to losses suffered by investments in its territory 

    owing to armed conflict or civil strife.

3. Paragraph 2 does not apply to existing measures relating to subsidies or grants that would be inconsistent 

    with Article 1102 but for Article 1108(7)(b).

International law standards will determine the fair and equitable treatment that the Parties to the NAFTA are required to treat the investments of investors of another Party. Exceptions are permitted if such measures relate to subsidies or grants pursuant to Article 1108(7)(b).

Article 1106:
[Prohibition on] Performance Requirements

1. No Party may impose or enforce any of the following requirements, or enforce any commitment or

    undertaking, in connection with the establishment, acquisition, expansion, management, conduct or 

    operation of an investment of an investor of a Party or of a non‑Party in its territory:



(a) to export a given level or percentage of goods or services;



(b) to achieve a given level or percentage of domestic content;


(c) to purchase, use or accord a preference to goods produced or services provided in its territory, or to purchase goods or

                services from persons in its territory;



(d) to relate in any way the volume or value of imports to the volume or value of exports or to the  



     amount of foreign exchange inflows associated with such investment;


(e) to restrict sales of goods or services in its territory that such investment produces or provides by relating such sales in any


     way to the volume or value of its exports or foreign exchange earnings;



(f) to transfer technology, a production process or other proprietary knowledge to a person in its 



     territory, except when the requirement is imposed or the commitment or undertaking is enforced        



     by a court, administrative tribunal or competition authority to remedy an alleged violation of 



     competition laws or to act in a manner not inconsistent with other provisions of this Agreement; or


(g) to act as the exclusive supplier of the goods it produces or services it provides to a specific region or world market.

2. A measure that requires an investment to use a technology to meet generally applicable health, safety or 

    environmental requirements shall not be construed to be inconsistent with paragraph 1(f).  For greater 

    certainty, Articles 1102 and 1103 apply to the measure.

3. No Party may condition the receipt or continued receipt of an advantage, in connection with an investment    

in its territory of an investor of a Party or of a non-Party, on compliance with any of the following      

requirements:


(a) to achieve a given level or percentage of domestic content;


(b) to purchase, use or accord a preference to goods produced in its territory, or to purchase goods from producers in its 


      territory;



(c) to relate in any way the volume or value of imports to the volume or value of exports or to the 



     amount of foreign exchange inflows associated with such investment; or


(d) to restrict sales of goods or services in its territory that such investment produces or provides by relating such sales in any

                way to the volume or value of its exports or foreign exchange earnings.

4. Nothing in paragraph 3 shall be construed to prevent a Party from conditioning the receipt or continued    

 receipt of an advantage, in connection with an investment in its territory of an investor of a Party or of a  

 non‑Party, on compliance with a requirement to locate production, provide a service, train or employ  

 workers, construct or expand particular facilities, or carry out research and development, in its territory.

5. Paragraphs 1 and 3 do not apply to any requirement other than the requirements set out in those paragraphs.

6. Provided that such measures are not applied in an arbitrary or unjustifiable manner, or do not constitute a  

   disguised restriction on international trade or investment, nothing in paragraph 1(b) or (c) or 3(a) or (b) shall   

   be construed to prevent any Party from adopting or maintaining measures, including environmental   

   measures:


(a) necessary to secure compliance with laws and regulations that are not inconsistent with the provisions 


     of this Agreement;


(b) necessary to protect human, animal or plant life or health; or


(c) necessary for the conservation of living or non-living exhaustible natural resources.

Parties to the NAFTA are prohibited from imposing performance requirements in connection with the establishment, acquisition, expansion, management, conduct, or operation of an investment of an investor of either a NAFTA country or a non-NAFTA country. In other words, NAFTA parties cannot impose conditions of investment or receiving an advantage, unless specifically identified by the NAFTA. Subsection 6, does allow limited requirements insofar as they are not arbitrary or unjustifiable, and necessary to secure compliance with regulations not inconsistent with the NAFTA to protect human, animal or plant life health; or necessary for the conservation of exhaustible natural resources.

The intent of Article 1106 is to prevent Party governments from regulating the distribution of services within its borders and thus substantially interfering with the investments of other NAFTA Party investors. This provision, coupled with Bill 11 intensifies an already legitimate fear that the privatization of healthcare will worsen socio-economic disparities. Contractual agreements between regional health authorities and foreign investors may provide for the delivery of these services, but 1106 will prevent the Alberta government from exercising the ability to compel these investors to provide services to specific regions. Given that much of consumer wealth is concentrated in cosmopolitan areas, financially astute investors will be inclined to establish their presence there as well. Albertans living in rural areas thus may see a scarcity in supply or, at the very least, a difference in the quality of care if the provincial and private funds are being directed away from these less affluent locales.

Prohibiting performance requirements may also contribute further to foreign participation in healthcare delivery. Foreign investors who establish services in Alberta may be able to realize economies of scale by consuming medical supplies from their own territories as part of existing arrangements for other cross-border private hospitals already in their control. The Alberta government cannot require, or encourage, private hospitals to purchase locally or nationally produced medical supplies. Once the liberalization of a market has begun, its trajectory is unstoppable.

Article 1107:
[Prohibition on conditions of] Senior Management and Boards of Directors

1. No Party may require that an enterprise of that Party that is an investment of an investor of another Party     

   appoint to senior management positions individuals of any particular nationality.

2. A Party may require that a majority of the board of directors, or any committee thereof, of an enterprise of   

   that Party that is an investment of an investor of another Party, be of a particular nationality, or resident in  

   the territory of the Party, provided that the requirement does not materially impair the ability of the investor   

    to exercise control over its investment.


The NAFTA prohibits most requirements that the senior management of businesses owned by investors of other NAFTA countries be of any particular nationality. Limited requirements of residency or nationality are permitted only insofar as they do not impair the ability of the investor to exercise control. Again, this may further the fear of loss accountability and consumer protection. Operators of private hospitals who do not share any affection to the community in which they service may not be able, or willing, to identify with some of the concerns that a community may have other than those which interfere with their profit margins.

Article 1109: Transfers
1. Each Party shall permit all transfers relating to an investment of an investor of another Party in the territory of the Party to be made  

    freely and without delay.  Such transfers include:


(a) profits, dividends, interest, capital gains, royalty payments, management fees, technical assistance and other fees, returns in

               kind and other amounts derived from the investment;


(b) proceeds from the sale of all or any part of the investment or from the partial or complete liquidation of the investment;


(c) payments made under a contract entered into by the investor, or its investment, including payments made pursuant to a loan


     agreement;


(d) payments made pursuant to Article 1110; and


(e) payments arising under Section B.

2. Each Party shall permit transfers to be made in a freely usable currency at the market rate of exchange prevailing on the date of transfer 

    with respect to spot transactions in the currency to be transferred.

3. No Party may require its investors to transfer, or penalize its investors that fail to transfer, the income, earnings, profits or other amounts  

   derived from, or attributable to, investments in the territory of another Party.

4. Notwithstanding paragraphs 1 and 2, a Party may prevent a transfer through the equitable, non‑discriminatory and good faith application 

   of its laws relating to:


(a) bankruptcy, insolvency or the protection of the rights of creditors;


(b) issuing, trading or dealing in securities;


(c) criminal or penal offenses;


(d) reports of transfers of currency or other monetary instruments; or



(e) ensuring the satisfaction of judgments in adjudicatory proceedings.

5. Paragraph 3 shall not be construed to prevent a Party from imposing any measure through the equitable, non‑discriminatory and good 

   faith application of its laws relating to the matters set out in subparagraphs (a) through (e) of paragraph 4.

6. Notwithstanding paragraph 1, a Party may restrict transfers of returns in kind in circumstances where it could otherwise restrict such 

   transfers under this Agreement, including as set out in paragraph 4.

Each NAFTA country is required to permit transfers relating to investments of investors of other Parties to be made freely and without delay. Bill 11’s requirement of Ministerial approval to transfer a licence between approved surgical facilities and to others may be a violation of this NAFTA obligation. Very limited exceptions apply here, and Bill 11’s constraints do not seem to qualify.

Article 1110:
Expropriation and Compensation

1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in its territory or take a 

    measure tantamount to nationalization or expropriation of such an investment ("expropriation"), except:


(a)
for a public purpose;


(b)
on a non‑discriminatory basis;


(c)
in accordance with due process of law and Article 1105(1); and


(d)
on payment of compensation in accordance with paragraphs 2 through 6.

2. Compensation shall be equivalent to the fair market value of the expropriated investment immediately before the expropriation took 

    place ("date of expropriation"), and shall not reflect any change in value occurring because the intended expropriation had become 

    known earlier.  Valuation criteria shall include going concern value, asset value including declared tax value of tangible property, and  

    other criteria, as appropriate, to determine fair market value.

3. Compensation shall be paid without delay and be fully realizable.


- - -

8. For purposes of this Article and for greater certainty, a non-discriminatory measure of general application shall not be considered a 

    measure tantamount to an expropriation of a debt security or loan covered by this Chapter solely on the ground that the measure 

    imposes costs on the debtor that cause it to default on the debt.


Under the NAFTA, no Party may directly or indirectly nationalize or expropriate an investment of another NAFTA Party except for a public purpose, on a non-discriminatory basis, in accordance with due process and payment of compensation without delay. Expropriation under international trade jurisprudence is very broad. Moreover, any measure “tantamount to expropriation” is compensable by the NAFTA standards. Thus any amendments to Alberta’s healthcare system that subsequently restricted foreign investor’s rights after the privatization of it is permitted may lead to an investor-state dispute. The trade jurisprudence to date has indicated that there is an overwhelming preference towards ensuring the fulfillment of NAFTA objectives, and this means in some cases, large compensatory awards.

c. Conclusion of Investment and Services Obligations.

It is clear that the NAFTA makes it difficult, and cost-prohibitive, to turn back from economic liberalization once it has decided to do so. Alberta’s ability to maintain a distinctive Canadian healthcare system of universal access—provided, and funded, by the government and delivered by public hospitals—may be lost once barriers to trade are compromised by even an “experiment” with a mixed healthcare system. The obligations outlined in Chapters 11 and 12 of the NAFTA are comprehensive and afford investors strong rights that are rigorously protected by both trade sanctions and a unique investor driven compensation process. As one international trade lawyer notes, the NAFTA has established a de facto amendment to the Canadian Charter of Rights and freedoms—entrenching private property rights into the Constitution of Canada.


Conceding the potential impact of the NAFTA on healthcare delivery, we still need to know whether or not any or all of these obligations even apply. Indeed there are limits to their scope and applicability provided for in the NAFTA itself. As we have already discussed the applicability of Annex reservations in Memo I, we will proceed to quickly summarize the applicable obligations with and without these reservations.

The extent of these obligations depend on whether the provincial government can exercise a valid NAFTA reservation in Annexes I, II or any reservation explicitly provided for in the Investment and Services Chapters:

Annex I: Reservations for Existing Measures and Liberalization Commitments  

Allows Parties to make general reservations for all its non-conforming measures if such measures were already in force at the time of the establishment of the NAFTA and are not changed to become any more inconsistent with NAFTA obligations.  Canada made general reservations under this Annex with commitments to review and negotiate with provinces to liberalize non-conforming measures.

Annex  II: Reservations for Future Measures

Reservations were taken with respect to specific sectors, sub-sectors or activities for which Parties may maintain existing or adopt new or more restrictive, measures that do not conform to specific NAFTA obligations.

Article 1108(7): Investment exceptions in Relation to Government Procurement

Obligations of National Treatment (1102), Most-Favored-Nation Treatment (1103) and Senior Management (1107) do not apply to:

(a). procurement by a Party or a state enterprise, or

(b). subsidies or grants provided by a Party or a state enterprise, including 

      government supported loans, guarantees and insurance. 

Summary of Exempted Obligations with and without valid reservations and exceptions for health services:

CHAPTER
ANNEX I
ANNEX II (valid)
ANNEX II

(invalid)
ARTICLE 1108(7)

Ch. 11 INVESTMENT
· 1102 National Treatment

· 1103 Most-Favored Nation Treatment

· 1106 Performance Requirements

· 1107 Senior Management and Board of Directors


· 1102 National Treatment

· 1103 Most-Favored Nation

· 1107 Senior Management
NONE
· 1102 National Treatment

· 1103 Most-Favored Nation

· 1107 Senior Management

Ch. 12

SERVICES
· 1202 National Treatment

· 1203 Most-Favored Nation Treatment

· 1205 Local Presence
· 1205 Local Presence



N/A

As we have already noted the scope, applicability and uncertainty of Annex reservations in Memo I, we will only quickly summarize the conclusion of Annex I reservation and proceed to discuss some of the others in greater detail:

Annex I Reservation:

· Alberta will most likely lose its Annex I reservation with the passing of Bill 11. Bill 11’s expression to allow regional health authorities to contract private, and for-profit surgical services providers will in all likelihood liberalize the conditions under which foreign health care service providers could establish and operate investments in Alberta. Once the mandate of Bill 11 is carried through, the Annex I reservation can never be renewed.

Annex II Reservation:

· Whether an Annex II reservation will still remain valid in light of Bill 11’s privatization of traditionally publicly funded and administered health services is questionable. Rules of treaty interpretation, and international jurisprudence in trade law, together with contrasting perspectives of the status of health care services makes this question difficult to provide a definitive answer.

C. Bill 11: Collateral Implications on Remaining Provinces

a. Invalid Annex II Reservation

In the event that the consequent health services contracted between regional health authorities and approved surgical facilities are considered exclusively commercial, Annex II reservation will not apply and the entire host of Chapter 11 and 12 obligations will be expected to be in force (pursuant to Article 1108(7)).

This would mean that once Alberta allows regional health authorities to contract with private, for-profit service providers, it will be required to comply with NAFTA obligations. Of particular concern is the National Treatment.


National treatment would require that Canada (as a Party to the NAFTA) ensure that Alberta treat American and Mexican investors no less favorable than Canadian investors:

Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less favorable than that it accords, in like 

    circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, 

    conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party treatment no less favorable than that it

    accords, in like circumstances, to investments of its own investors with respect to the establishment, 

    acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.

3. The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or province,

    treatment no less favorable than the most favorable treatment accorded, in like circumstances, by that state 

    or province to investors, and to investments of investors, of the Party of which it forms a part.

4. For greater certainty, no Party may:

(a) impose on an investor of another Party a requirement that a minimum level of equity in an enterprise

     in the territory of the Party be held by its nationals, other than nominal qualifying shares for directors

     or incorporators of corporations; or

(b) require an investor of another Party, by reason of its nationality, to sell or otherwise dispose of an

      investment in the territory of the Party.

The standard of treatment a provincial government is required to extend is described in 1102(3) as:

The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or province,

treatment no less favorable than the most favorable treatment accorded, in like circumstances, by that state 

or province to investors, and to investments of investors, of the Party of which it forms a part.

Thus, the standard of treatment for a province or state is the most favorable treatment that it accords to investors of the NAFTA country of which it forms a part. If Alberta treats its own investors better than investors from other provinces, the treatment of its own investors sets the standard. By allowing private Albertan companies to deliver these services, Alberta has committed itself to ensuring the same procedural and substantive opportunities to other Canadian, and consequently foreign service providers.

i. Whether Bill 11 will have effects on other Canadian Provinces?


Without an Annex II reservation, Alberta’s commitments to the NAFTA are absolute; however, will Alberta’s obligations entail that other provinces will be required to the same commitment? The suggestion is no. Article 1102(3), again states:

The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or province,

treatment no less favorable than the most favorable treatment accorded, in like circumstances, by that state 

or province to investors, and to investments of investors, of the Party of which it forms a part.

Alberta’s conduct is its own in its dealings with private, for profit health service providers to deliver limited insured and uninsured surgical services. The program of hospital insurance, under which the provinces provide for the delivery of hospitals and doctors come within the exclusive legislative competence of the provinces.
 This suggests that other provinces would remain free of the NAFTA obligations that Alberta would accept if it chose to adopt Bill 11.


What remains problematic is that hospital insurance was initiated by the federal government, with, in part, federal monies under the Canada Health and Social transfer.
 The federal government has moreover legislated the most important terms of the programmes as well as cash contributions under the Canada Health Act—federal legislation. If Bill 11 is consistent with the Canada Health Act, and the federal government continues to transfer these monies—which defrays up to one-half of each province’s costs
--knowing that it is being paid to foreign private sector companies providing these services, a federal commitment has taken shape. In essence, should the federal government acquiesce to, or positively accept Bill 11’s mandate, and continue transfers it has given favorable treatment to Alberta’s investors. These investors, moreover, likely will include foreigners (because of the lack of exclusion in Bill 11 and the broad definition of investment afforded under the NAFTA) such that Canada will now certainly be required to extend this same obligation to pay the costs of other private sector investments including foreign investments in health services of other provinces under NAFTA’s national treatment obligation. Foreign investors from other NAFTA countries must be provided with equality of economic opportunities to uphold national treatment. However, because the decision to adopt a privatized component of healthcare into the public health services system is a matter of provincial legislation, should other provinces not choose to adopt privatization there would be no change to these provinces’ health systems despite Alberta’s plans. In sum, each province’s health system is dependent on its own schema. NAFTA obligations attach only when a province makes the first step towards liberalization of its health system.



ii. Article 1108(7) Government Procurement Exception

In addition to an Annex II reservation, the provincial government may attempt to base an exception to Investment obligations listed in Article 1108(7). The effect of a valid 1108(7) claim has, in many ways the same practical effect as an Annex II reservation, since its exemptible obligations are the same.

Article 1108: 

(7) Articles 1102, 1103 and 1107 do not apply to:

(a) procurement by a Party or a state enterprise; or

(b) subsidies or grants provided by a Party or a state enterprise, including government-supported loans, guarantees and insurance.

Bill 11 grants regional health authorities, acting under the auspices of the provincial

government to contract with private, for-profit healthcare providers for delivering certain approved health services. By all definitions, this would qualify as “provincial procurement”: direct acquisition on the part of provincial government departments and agencies of material and services for the fulfillment of their mandates. In this case, Bill 11 and contracted health services delivery qualifies as a provincial mandate.


Any exception to Investment obligations is to be narrowly construed. Because provincial governments are not listed explicitly in the exception: ie. it is neither a Party nor a state enterprise; its obligations of National Treatment (1102), Most-Favored-Nation Treatment (1103) and Performance Requirements (1107) would presumably be necessary. The government of Alberta’s health care regime, despite the Canada Health and Social Transfer, remains a provincial undertaking and thus is probably not privy to this exception. Thus Alberta’s practices in contracting with private sector providers cannot invoke this exception.

Article 1108(7)’s effect on other provinces’ health system is unclear. As noted, the Canada Health and Social Transfer is a federal undertaking but would probably not be considered as falling under either 1108(7)(a) or 1108(7)(b). The transfer of monies falls under the federal government’s spending power, but these funds are paid to provinces that engage in their own spending practices.
 At least one international trade lawyer believes that international tribunals would not consider these payments as falling within procurement by the federal government.
 The claim under 1108(7)(b), for a federal undertaking in insurance, would also probably fail. Health insurance is also a provincial undertaking. While cash does come from a NAFTA Party, it probably would not qualify as either a subsidy or grant, since it is in fact a federal-provincial transfer. In the event that such transfers continued it would place Albertan private and foreign investors at an economic advantage over competing private health service providers of other provinces, assuming these provinces followed suit with privatization. The federal government thus would be obligated to not discriminate. Unless the federal government banned all funding for private sector health services it would risk a claim of discrimination between domestic and foreign investors and an investor-state dispute; however as noted, the decision to privatize is however an individual provincial undertaking. In the absence of another province’s independent choice to privatize, they would be not affected by Alberta’s changes in health services delivery.


b. Valid Annex II Reservation

In the event that Annex II is maintained, there remain certain Investment obligations that are not excluded, including expropriation and compensation, minimal standard of treatment, performance requirements, as well as transfer obligations. The Alberta government must provide such protections as required by the NAFTA.

Under a valid reservation, foreign investors and service providers may be treated differently; however any amendments to changes in policy that are “tantamount to expropriation” would require compensation. Policy decisions regarding health services that open up the market to private and foreign investors must be made carefully since in the event of a change in policy that diminishes foreign investor rights, the damage awards under NAFTA and WTO investor-state dispute settlements have been exceedingly large.

Article 1108(7), as discussed above applies here as well.

c. Summary:

(1) Alberta’s proposed changes to its provincial health care delivery system—inviting private sector services—will require that the province extend this economic opportunity to other Canadian investors and other NAFTA country investors in the absence of an Annex II reservation.

(2) Alberta’s new healthcare regime under Bill 11 will not, however, impose any obligations on other Canadian provinces to change their health care systems absent any independent provincial actions to liberalize their own markets.

(3) If other provinces followed suit with privatization, and the federal government continues to transfer monies under the Canada Health Act and the Canada Health and Social Transfer, knowing that part of these funds are going to private service providers, the feds will be obligated to accord the same treatment to these other private and likely foreign investors. This is required under the National Treatment obligation of the NAFTA in the absence of an Annex II reservation.

(4) Article 1108(7) exceptions to investment obligations for government procurement will most likely not apply because: 

a. Provinces are not Parties nor state enterprises under Article 1108(7)(a); nor

b. are federal transfer payments likely to be considered grants or subsidies.

(5) Even with an Annex II reservation, changes in government policy, which diminish investor rights once granted, will require compensation under Article 1110 of the NAFTA.

D. Ordre Public and its Scope

As discussed in Memo I, the concept of ordre public was equated with public purpose to support a wider interpretation of the Annex II reservation. This opinion was considered appropriate in light of Netherlands v. Sweden, infra and its application to treaty interpretation.
c. Netherlands v. Sweden, 1958 I.C.J. 55

i. Facts and summary

The discussion of the concept ordre public, as outlined in Memo I, was equated with public policy based on the judgments of the International Court of Justice on “Case concerning the Application of the Convention of 1902 Governing the Guardianship of Infants” (Netherlands v. Sweden, supra). That case dealt with the issue of whether the Swedish authorities, by applying the measure of protective upbringing to a Dutch infant failed to respect the obligations of the 1902 Convention on the guardianship of infants. The Convention prescribed that the guardian’s right to custody should be governed by the national law of the infant. 


The complaint by the government of the Netherlands was that the Swedish measures on protective upbringing respecting the infant who resided in Sweden, but was of Dutch nationality, placed obstacles in the way of the full exercise by the guardian of her right to custody.


Without concerning ourselves with too much of the details, the court was called upon to consider the application of the concept of “ordre public” ands its relation to international agreements—in this case a private international law treaty. The majority of the court (by 12-4) held that the Swedish measure, while ostensibly obstructing some of these guardianship rights, was based on rules of a different subject matter than that of the Convention. The 1902 Convention, it was held, concerned only the settling of disputes with respect to questions of guardianship. The Swedish laws of protective upbringing pursued a different topic. While the latter had incidental effects on the former, it was broader and not limited to the protection of the child, but also to the protection of society. The law of protective upbringing had as its aim to protect society against dangers resulting from protective upbringing, inadequate hygiene and moral corruption of young people. This “public service” is designed to provide a social guarantee and its satisfaction depends upon it applying to every person in Swedish territory. Moreover that:

the proper interpretation of the 1902 Convention...must be understood as containing an implied reservation authorizing, on the ground of ordre public, the overruling of the application of the foreign law recognized as normally the proper law to govern the legal relationship in question.


ii. Ordre Public and International Agreements

Judge Sir Hersh Lauterpacht, in a separate, concurring opinion, disagreed with the claim that the Swedish law and the 1902 Convention regulated different topics, and that “the substance is the same although the purpose of the Convention and the Law may be different”. Further to this statement, he noted the undesirable result that a subject matter and purpose distinction of domestic legislation could immunize national governments from any breach of international obligations. Indeed, he notes that a “state is in not entitled to cut down its treaty obligations in relation to one institution by enacting in the sphere of another institution provisions whose effect is such as to frustrate the operation of a crucial aspect of the treaty”. The central issue, for Lauterpacht J. is that a treaty prohibits interference with its operation unless there is a justification for it, express or implied in the treaty; however the Swedish law is a justifiable interference permitted by the Convention “by virtue of public policy—ordre  public—or some similar reason based on the right conceded by international law, of a State to apply a particular law impairing or preventing the operation of the Convention.”

iii. Definition of Ordre Public


A treaty, according to Lauterpacht J. ought to be interpreted so as to permit rather than impede “desirable measures for social protection”: laws of ordre public. The notion of ordre public, he notes is generally used in two ways:

(1).
It is applied referring to specific spheres of law, such as territorial laws, criminal laws, police laws, laws relating to national welfare, health and security and the like.

(2). 
It is used generally as embracing fundamental national conceptions of law, decency and morality.

Lauterpacht J.’s use of the term ordre public, moreover,  “is not used as implying a substantial difference between it and the notion of public policy in common law countries such as the...United States of America—although probably the conception of ordre public is somewhat wider” [emphasis mine].

iv. Limitations on applicability of Ordre Public as Exception

The manner in which ordre public can be invoked as an exemption from the obligations of an international treaty must be reasonable and not manifestly contrary to the object and the principles of the convention. To further “exclude any prejudice, or notions of national exclusiveness that many international treaties have the purpose of prohibiting, a country wishing to invoke ordre public (if challenged) must be willing to submit the legality of its action to impartial decision”. Per Lautherpacht J., the international jurisdiction will remove the notion of uncertainty, pure discretion and arbitrariness and “endows the treaty with the character of an effective legal obligation”. 

d. Ordre Public, NAFTA and Healthcare

For Canada, a reservation under Annex II requires that the reservation be related to both a “social service” and a “public purpose”. Canada would certainly be able to make a compelling claim for the public purpose. The extent of public funding, the history and strength of regulatory controls built into federal and provincial governments, and the principles enunciated in the Canada Health Act all support the public purpose of health care.

Parties to a tri-lateral economic agreement, however, will undoubtedly have different conceptions of ordre public—or public purpose. The specific affect of these diverging opinions on public purpose, or policy, however, may not be practically useful to anyone party given that their commitments under the NAFTA specifically include the obligation of National Treatment. With respect to the concern that foreign investors could enter the Canadian market of health care delivery, an ordre public argument most likely would fail, since the specific value to be protected under an ordre public claim—domestic exclusivity—is prohibited by the very terms of the NAFTA. The ordre public thus could not be based on foreign affiliation alone. The commercialization of health services also mitigates the claim that such services are of a social nature, rather than the more obvious commercial nature of the new delivery system.

In sum, the public purpose, or ordre public, cannot provide much leverage to substantiate an Annex II reservation given the obligation of national treatment and resulting commerciality of health services expressed by Bill 11.

E. NAFTA and GATS


a. GATS: General Agreement on Trade in Services



i. Background

The General Agreement on Trade in Services is an international trade agreement that was incorporated by a global inter-governmental treaty, the World Trade Organization Agreement (WTO Agreement) . The creation of the GATS was inspired by essentially the same objectives of the GATT: improving trade and investment conditions through multilaterally agreed disciplines; stabilizing trade relations through policy bindings on a most-favored-nation basis; and achieving progressive liberalization through subsequent rounds of negotiations.

The GATS aims at removing barriers in trade of services and investments. When coupled with the GATT, it expresses the objectives of the NAFTA on a global scale. 134 countries are members of the WTO, including Canada, and these Members assume many of the obligations of the GATS. With so many signatories to the agreement, a change in Alberta’s healthcare delivery system could prove to have a large impact on international trade of services pursuant to the GATS. Unlike the NAFTA, however, the GATS obligations of each Member depend significantly on what it has specifically undertaken, in its own schedule, to do. This is because the GATS contains both general obligations, which apply to all service sectors, as well as specific commitments. In the latter, member countries have agreed to undertake further obligations to liberalize specific sectors, but are not explicitly required by the former.



ii. General Obligations and Scope

Article I sets out a comprehensive definition of trade in services in terms of four different “modes of supply”: cross-border, consumption abroad, commercial presence in the consuming country and presence of natural persons. The ability to provide a service to another country depends crucially on government regulations that may be quite different for one of the four modes of supply than another. The GATS aims at liberalizing all these modes of supply. In principle, its obligations apply to all “measures” by members affecting trade in services, where “measures” means measures taken by “central, regional or local governments and authorities” as well as “non governmental bodies” in the exercise of powers delegated by these entities (Article I). Despite the wide definition of “services”, it does not include those supplied in the exercise of government authority (Article I(3)(b)).


With respect to our inquiry, the relevant general obligations are, in principle, similar to those that are in the NAFTA and include: most-favored-nation treatment and licensing requirements and rules concerning professional certification:

Article II: Most-Favored-Nation Treatment

1. With respect to any measure covered by this Agreement, each Member shall accord immediately and unconditionally to services and                     service suppliers of any other Member treatment no less favorable than that it accords to like services and service suppliers of any other country. 

2. A Member may maintain a measure inconsistent with paragraph 1 provided that such a measure is listed in, and meets the conditions   of, the Annex on Article II Exemptions. 

3.The provisions of this Agreement shall not be so construed as to prevent any Member from conferring or according advantages to adjacent countries in order to facilitate exchanges limited to contiguous frontier zones of services that are both locally produced and consumed.

Article VI: Domestic Regulation

- - -

4.  With a view to ensuring that measures relating to qualification requirements and procedures, technical standards and licensing requirements do not constitute unnecessary barriers to trade in services, the Council for Trade in Services shall, through appropriate bodies it may establish, develop any necessary disciplines. Such disciplines shall aim to ensure that such requirements are, inter alia: 

(a)    based on objective and transparent criteria, such as competence and the ability to supply the service; 

(b)    not more burdensome than necessary to ensure the quality of the service; 

    

(c)    in the case of licensing procedures, not in themselves a restriction on the supply of the service. 

5.    
(a)    In sectors in which a Member has undertaken specific commitments, pending the entry into force of disciplines developed in these sectors pursuant to paragraph 4, the Member shall not apply licensing and qualification requirements and technical standards that nullify or impair such specific commitments in a manner which: 

        


(i)    does not comply with the criteria outlined in subparagraphs 4(a), (b) or (c); and 

(ii)    could not reasonably have been expected of that Member at the time the specific commitments in those sectors were made. 

(b) In determining whether a Member is in conformity with the obligation under paragraph 5(a), account shall be taken of international standards of relevant international organizations applied by that Member. 

6. In sectors where specific commitments regarding professional services are undertaken, each Member shall provide for adequate procedures to verify the competence of professionals of any other Member. 

These two obligations parallel the same requirements expressed in the NAFTA, namely Articles 1203 and 1210. Of crucial significance to international trade agreements, as seen in the NAFTA, is the most-favored-nation clause. This principle obliges Member countries to give the most favorable treatment accorded to any of their trading partners, to all other WTO Members immediately and unconditionally. GATS’ general obligations, as noted, apply in principle to any measure affecting trade in services and in all sectors, whether specific commitments have been made or not. Protected services, however, exclude services “supplied in the exercise of government authority”. This is defined as “any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers” (Article I(3)(c)).



iii. Specific Commitments

In addition to these general obligations, some WTO members have voluntarily agreed to undertake other more liberalizing obligations, such as national treatment and market access, with respect to particular modes of supply and specific sectors. These latter commitments are expressed in individual country schedules that record the exact commitments undertaken as well as their attendant conditions, qualifications, time frame of implementation and sector.

As noted, these additional commitments are sector-specific. Canada has not made any additional commitments beyond those generally required by GATS in relation to “health related and social services”.
 Bill 11’s contractual arrangements with approved surgical facilities, arguably, would fall within a health related service. This is a very likely conclusion since the other sectors in which Canada has made commitments in could not plausibly include the surgical services that Bill 11 contemplates privatizing
. Further, Canada’s specific commitments to health related services must be explicitly set out in its schedule. In the absence of explicit recognition in its schedule we could not speculate which obligations Canada has agreed to undertake ie. whether it includes national treatment or others, its qualifications, conditions etc.  Thus, we will proceed on the assumption that Canada has not made any specific commitments in this area requiring national treatment or any other obligation in addition to those general obligations already noted.

iii. Goals to further Liberalize and Dispute Settlement

The GATS obliges Members to participate in future negotiations with the view of further liberalizing the trade in services and undertaking additional specific commitments in this furtherance.

One difference between the NAFTA and the GATS is the dispute settlement procedures. Unlike the NAFTA, there is no private action available. Only Members may pursue an action if it believes that other Members are not fulfilling their obligations under the GATS or the claimant is being denied some benefit that it reasonably believes it is entitled to receive even though there has not been a technical violation of a GATS obligation (Article XXIII(3)).

b. Implications of GATS and Bill 11.

The particular GATS requirement that is of concern is the MFN treatment. Domestic regulations obligations are only “soft” requirements than oblige Members to “aim to ensure” barriers resulting from  qualification requirements are removed. The MFN obligation, however, is much more strict. Indeed it is the key principle in the agreement and in principle covers the complete range of service sectors.

Without NAFTA and in the absence of special commitments to national treatment or other obligations, Alberta would not have to open its market for healthcare delivery to other WTO Members. MFN treatment could simply be a blanket denial for all Members to provide these healthcare services, and favouring only domestic providers. The GATS’ most-favored-nation treatment obligation, coupled with NAFTA’s implications, however, seems to open the door to foreign investment from all Members of the WTO—all 130 of them! Recall that NAFTA obliges (in the absence of valid reservations or exceptions) Alberta to accord national treatment to American and Mexican investors, thus allowing them to invest and provide healthcare services on the same terms as nationals. In that case, U.S. and Mexico would be gaining access to the Albertan healthcare market. Under the GATS principle of MFN treatment, then, other WTO Members ought to be given these same rights: discrimination between third countries is strictly prohibited. Since NAFTA Parties are extended national treatment, it would follow that all WTO Members must be accorded this as well because that treatment now sets the standard of the most-favorable-nation treatment that is offered. Foreign service providers belonging to the WTO would thus have a standing invitation to contract with Alberta’s regional health authorities on terms equal to those shared by American and Mexican investors. 

In general, MFN means that every time a country lowers a trade barrier or opens up a market, it has to do so for the same goods or services from all its trading partners - whether rich or poor, weak or strong.

The above floodgate would be the case if it were not for the exemptions provided for in the GATS. Exemptions to the application of the MFN obligations were designed to give Members some flexibility in developing their bilateral trade relations, while still providing for non-discrimination between foreigners.


c. Relevant Exemptions to MFN Treatment
i. Article V: Economic Integration

Article V: Economic Integration

1. This Agreement shall not prevent any of its Members from being a party to or entering into an agreement liberalizing trade in services between or among the parties to such an agreement, provided that such an agreement: 

(a) has substantial sectoral coverage[- -], and 

(b) provides for the absence or elimination of substantially all discrimination, in the sense of Article XVII, between or among the parties, in the sectors covered under subparagraph (a), through: 

        

(i)    elimination of existing discriminatory measures, and/or 

(ii)    prohibition of new or more discriminatory measures, 

either at the entry into force of that agreement or on the basis of a reasonable time-frame, except for measures permitted under Articles XI, XII, XIV and XIV bis. 

2.    In evaluating whether the conditions under paragraph 1(b) are met, consideration may be given to the relationship of the agreement to a wider process of economic integration or trade liberalization among the countries concerned. 

3. 
(a)    Where developing countries are parties to an agreement of the type referred to in paragraph 1, flexibility shall be provided for regarding the conditions set out in paragraph 1, particularly with reference to subparagraph (b) thereof, in accordance with the level of development of the countries concerned, both overall and in individual sectors and subsectors. 

(b)    Notwithstanding paragraph 6, in the case of an agreement of the type referred to in paragraph 1 involving only developing countries, more favorable treatment may be granted to juridical persons owned or controlled by natural persons of the parties to such an agreement. 

4.    Any agreement referred to in paragraph 1 shall be designed to facilitate trade between the parties to the agreement and shall not in respect of any Member outside the agreement raise the overall level of barriers to trade in services within the respective sectors or subsectors compared to the level applicable prior to such an agreement. 


- - -

Article V permits a departure from the MFN treatment among countries that are members of regional trading arrangements. It permits any WTO Member to enter into an agreement to further liberalize trade in services only with other countries that are parties to the agreement, provided the agreement has “substantial sectoral coverage”, eliminates measures that discriminate against service suppliers of other countries in the group, and prohibits new or more discriminatory measures. The NAFTA would qualify under this exemption of the GATS’ MFN treatment. 


Thus, Alberta (or Canada) would not be required to accord to other WTO Members the same treatment that NAFTA compels and thus could protect some of healthcare interests from foreign participation apart from American and Mexican providers.

ii. Article XIII Government Procurement

Article XIII: Government Procurement

1.    [MFN Treatment, Market Acess and National Treatment] shall not apply to laws, regulations or requirements governing the procurement by governmental agencies of services purchased for governmental purposes and not with a view to commercial resale or with a view to use in the supply of services for commercial sale. 

2.    There shall be multilateral negotiations on government procurement in services under this Agreement within two years from the date of entry into force of the WTO Agreement. 

Given that Bill 11 may arguably “commercialize” certain surgical services, the applicability of this exemption is unclear. Whether the contractual arrangements between regional healthcare authorities and private providers are considered commercial to the extent that it nullifies this exemption will depend on interpretation. Healthcare, at least in Canada, has always been a government initiative.  Bill 11 moreover purports that Alberta’s insured surgical services will still be funded by government monies under a government mandate.


Further, Article I(3) confuses the matter still. While stating “services supplied in the exercise of government authority” are not required to follow any of GATS obligations, it qualifies such services as those which are supplied “neither on a commercial basis, nor in competition with one or more service suppliers” (Article I(3)(c)). But documents from the WTO Secretariat suggest that “public entities using government financial resources” may also be excluded from GATS obligations including MFN treatment.

iii. Article XIV: General Exceptions
Article XIV: General Exceptions

Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any Member of measures: 

    (a)    necessary to protect public morals or to maintain public order;

    - - -

The GATS’ footnotes state, “the public order exception may be invoked only where a genuine and sufficiently serious threat is posed to one of the fundamental interests of society”. Alberta may argue strongly that uncontrolled foreign ownership and participation in its delivery of health services are provincial and national concerns, citing the extent of public funding, the history and strength of regulatory controls built into federal and provincial governments, and the principles enunciated in the Canada Health Act to support the public purpose of health care; however if American and Mexican service providers were given access to the market, it would be difficult make a principled distinction in allowing some foreign providers while excluding others. 

iv. Annex on Article II Exemptions


The most direct exemption to the MFN treatment, however, exists in an Annex on Article II exemptions.
 The GATS Annex on MFN exemptions permitted a once only opportunity for Members to take exemptions from the MFN obligation before the GATS came into force. 

The Annex on Article II exemptions specifies the conditions under which a Member can be exempted from its obligations under Article II of the GATS (MFN treatment). Members may take exemptions from the MFN principle either at the time of entry into force of the Agreement or on their accession to the WTO. Except at these times, derogations from the MFN principle may only be granted in the form of waivers under the WTO Agreement. All MFN exemptions are to be reviewed after five years by the Council for Trade in Services: after ten years they should in principle be terminated. 
  Many countries have nevertheless indicated in their list of Article II exemptions that their intended duration was indefinite. The legal consequences of such an entry in the exemption list are unclear.


Unfortunately, Canada has not made any exemptions explicitly here regarding health services sector. Cultural matters in broadcasting, insurance, and conservation of fisheries are exempted from some MFN obligations but not health services in general.


d. Summary of Implications of GATS and Relation to NAFTA

(1) While Canada has made no specific commitments under the GATS to “health related and social services”, as a signatory to the WTO Agreement, it is still bound to the general obligations of the GATS.

(2) With respect to the relevant general obligations of the GATS, Alberta must extend to foreign service providers most-favored-nation treatment as well as licensing and certification requirements described therein if these service providers are WTO Members.

(3) Provisions set out in the GATS itself, however, permissibly exempt the MFN obligation. The effect of a valid exemption will allow a suspension of the MFN treatment and allow Alberta to treat NAFTA Parties differently from WTO Members in its market for health care arrangements. These exemptions to MFN treatment may be found in:

a. Article V: Economic Integration which specifically allows Members to participate in free trade agreements that confer advantages to parties of these agreements if certain conditions are met without any obligation to extend these to WTO Members. This exemption is probably the most likely to succeed.

b. Article XIII: Government Procurement exemption is unclear since the nature of the surgical services contemplated by Bill 11 are subject to interpretation of whether or not they qualify as procurement under the GATS definition.

c. Article XIV: General Exceptions; exercising an exception based on the necessity to maintain public order, and protect healthcare from foreign participation, is not likely persuasive given that NAFTA investors and service providers will already be able to gain access to the market.

d. Annex on Article II Exemptions; unfortunately the most direct means to circumvent the MFN obligation and prevent rampant foreign participation in Alberta’s healthcare system has not been utilised with respect to healthcare services.



e. Effect of GATS and Bill 11 on Remaining Provinces?

The effect of the GATS and the NAFTA substantially mirror one another. Should Alberta proceed alone with this privatization scheme, it will have no effect on other provinces regardless of an MFN exemption or not. By virtue of the GATS, Alberta would be required simply to extend their treatment to American and Mexican investors and service providers to WTO Members. In the absence of exemptions from the MFN obligations by Articles V, XIII or XIV, the effect, again, of the MFN obligation on remaining provinces is much like that discussed with respect to its operation in the NAFTA context. If federal support for these private hospitals continue, and eventually other provinces follow privatization, there will probably be a GATS obligation on the Canadian federal government to transfer these funds in a non-discriminatory manner to any WTO Member’s private hospitals since that NAFTA treatment sets the standard for most-favoured-nation treatment.

F. Rule of Prevalence

In the NAFTA, each country affirmed its rights and obligations under the GATT and other international agreements. In the event of a conflict between these incorporated and unincorporated agreements and the NAFTA itself, the NAFTA sets out the rule of prevalence. The general rule outlined by Article 103(2) is that the NAFTA takes priority over all other international agreements unless otherwise stated in the NAFTA.

Those agreements that do prevail over the NAFTA, as evinced in Article 104, typically involve environmental or endangered species agreements.

III. Conclusions.


See above analyses and brief summary in Section I.
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