The Natural Vision of Property: In Search of the ‘Killer Quote’
Purpose
This paper explores various scholars’ approaches to the question: “what is property?”  It concentrates on the conservative vision of property as a “natural” right, or collection of rights, which remains constant over time.  

**Personal Note**

This is the result of my search for the “killer quote”.  I’ve included large chunks of the most promising quotes I found in hopes that some of them might be useful.   My main concern is that because my mission was rather vague, I may not have come up with quite what you were looking for.  I guess you’ll have to judge whether or not this stuff is useful to you.  If not, at least I’ve 

gained a basic grounding in property theory and its roots.

What is a “Natural Right”?

J.W. Harris defines natural rights as, “such rights as follow from the interaction between the formal and substantive requirements of just treatment and the facts of the world” (Harris 182).  Harris believes that there are human rights, such as bodily integrity, which exist independently of both social convention and legal provision and are, therefore, “natural”.    This vision of certain rights existing outside the confines of society accords with Locke’s  “state of nature” philosophy.  There are a number of reasons why various scholars want to define property rights as “natural”.  The major arguments focus on freedom, security, and trade.

Property Protects Freedom






The Libertarians

Libertarians are suspicious of the exercise of State power.  They envision a society where individual rights are emphasized and State intervention is minimal.  Libertarians are strong believers in natural, inalienable rights for individuals to create a maximum level of personal autonomy (Malloy, 86).  Richard Epstein gives an explicit account of the libertarian theory of  “natural rights” in Takings:

... [T]he political tradition in which I operate ... rests upon a theory of “natural rights.” ... Whatever their differences, at the core all theories of natural rights reject the idea that private property and personal liberty are solely creations of the State, which itself is only other people given extraordinary powers.  Quite the opposite, a natural rights theory asserts that the end of the state is to protect liberty and property, as those conceptions are understood independent of and prior to the formation of the State.  No rights are justified in a normative way simply because the state chooses to protect them, as a matter of grace.  To use a common example of personal liberty: the State should prohibit murder because it is wrong; murder is not wrong because the State prohibits it.  The same applies to property: trespass is not wrong because the State prohibits it, it is wrong because individuals own private property. (Epstein 5-6)

According to this theory, property rights should not change over time since they are considered independent.   Epstein does not explain whether property rights are created by society outside of the State or if they exist completely independently of society.  I tend to think that he means the latter. 

Nature Metaphors in Property

In his article on Mahon, Robert Brauneis posits that Justices Holmes and Bentham both see property as a “natural” concept:

And for both Holmes
 and Bentham, the deep, more-or-less natural emotion grounding property was not one of utilitarian altruism, but one of possessive identification with objects.  “property,” asserts Bentham, “may become, as it were, part of ourselves, and cannot be taken from us without wounding us to the quick.”  “Long association,” contends Holmes, “makes ... property ... a part of our being.  When it is wrenched from us, roots are torn and broken that bleed like veins. (Brauneis 916)

These poetic descriptions of people’s attachment to property reveal deep-rooted beliefs in property as something beyond human enterprise and the boundaries of society.  By comparing property rights to plants, and human bodies, Holmes and Bentham emphasize property as a naturally occurring entity rather than a socially constructed one.  Both plants and people exist regardless of the deals that we make within societies and governments, as does property in this metaphorical treatment.  People often see nature as something that cannot be changed.  Take, for example, the parable of the frog and the scorpion: a scorpion needs to get across a river, but she can’t swim.  She sees a frog and asks if the frog will ferry her across.  The frog refuses: certain that the scorpion will sting him.  The scorpion insists that if she were to sting the frog, she would drown too.  The frog finally agrees and halfway across the river, the scorpion stings him.  “Why?” asks the frog.  “Because it is my nature.”  Similarly, when we think of property as a natural phenomenon we strengthen the perception that property cannot be changed or challenged.

“Property is an Institution of Nature”

In their most abstract form, property rights between people can be compared to behaviour in the natural world.  Gottfreid Dietz describes property as a necessity for life itself:

Scholars have demonstrated that property is an institution of nature and prior to all human organization, and that its naturalness is evident in an examination of plant and animal life.  Even the most primitive forms of life have been found to possess property.  A plant has a particular piece of earth for its property, which is occupied by its roots.  If deprived of its soil, the plant will die.  A plant defends its property.  Its roots protect the piece of ground which they occupy from invasions.  Some plants protect themselves still more vigorously.  Possessing thorns and bristles, or the capacity to secrete fluids which kill approaching animals, they protect the very space above the ground in which they grow.  Thus on the most rudimentary level of life, property is essential to life itself, and protected accordingly. (Dietz 48)

Dietz believes that property is more of an instinct than an institution.  He sees it as intimately related to life and freedom, being “one of the first values of which men are aware”.  Because he sees property as a “prerequisite of the freedom to be and to act” he thinks that it is distinguishable from other constitutionally protected freedoms “for these rights were not present at the beginning of life” (Dietz 49).  

Property and the Body

In his attempt to determine whether or not property is a ”natural right”, J.W. Harris examines the comparison between property and the human body.  He believes that the reason people are so tempted to interpret property as natural is because of the long-established metaphor of body-ownership.  There are many situations where we apply the metaphor of owning our bodies such as defying parents, teaching children about sexual abuse, and asserting personal freedom.  

Harris explains the logic of Locke’s “money + labour = property” theory as consisting of four steps:

1. If I am not a slave, nobody else owns my body. Therefore

2. I must own myself.  Therefore

3. I must own all my actions, including those that create or improve resources.  Therefore

4. I won the resources, or the improvements I produce. (Harris 189)

Clearly this logical progression ignores the fact that “I must own myself” does not follow from “nobody else owns my body”.  It does, however, show how quick we are to accept the idea of body-ownership, especially since many more ideas and entire philosophical movements were spawned by Locke’s logical mistake.   

Harris explains why it is implausible to grant full-blooded property rights in human bodies since he believes that we do not possess the unqualified right to use our bodies however we like (this goes along with his belief that bodily integrity is a natural right).  His very reason for excluding bodies from property shows that he subscribes to a theory of property that includes unqualified use, although he does not clearly conclude that property is a “natural right” (Harris 185).   

Challenging the Boundaries of Property

The preceding arguments have shown that many people perceive a strong connection between property and freedom.  This is one way to address the problem that property as an institution is not debated in the courts as are other theoretical constructs such as equality.  Because so many people see property as a fundamental element of freedom, it cannot be comfortably subjected to scrutiny without threatening people’s understandings of personal autonomy.

Property Provides Security

Property as Propriety

Carol Rose presents propriety as an alternate view of the property institution.  In so doing, she claims that historically, property was sometimes seen as a means of protecting and encouraging the hierarchical structure of society, especially the monarchy.   The purpose of property was to accord people with what was “proper” or “appropriate” to their station in life (Rose 58).  The notion of propriety was associated with the rhetoric of natural order even though it clearly resulted from a social structure.  

Under this kind of regime, property is not a set of tradable and ultimately interchangeable goods; rather, different kinds of property were associated with different kinds of roles.  For example, land belonged to certain families and was considered inalienable.  Theoretically, takings were not allowed in this kind of system because the King had no right to take what was proper to the people (Rose 61). 

The property as propriety system gave people both security and autonomy.  Having control over the goods that were proper to your role in society allowed you to function within that role without worrying about someone else, like a monarch, taking your means of survival away.  It also preserved the feeling that the hierarchy, and the resulting differences in wealth, was “natural” and gave the system security.

Property Encourages Trade

The Economists and Neo-utilitarians

Many of the scholars who study law and economics view property as most useful when it is owned and controlled privately with minimal State intervention.  They see the free market as the best tool for maximizing value.  Absolute rights to private property encourage people to invest time and effort into their belongings and they encourage trade.   Richard Posner explains an idealized model of private property for trade as follows:

If every valuable (meaning scarce as well as desired) resource were owned by someone (universality), if ownership connoted the unqualified power to exclude everybody else from using the resource (exclusivity) as well as to use it oneself, and if ownership rights were freely transferable, or as lawyers say, alienable (transferability), value would be maximized. (Radin 4)

Posner’s model is very similar to that of the libertarians.  He wants property rights to be as powerful as possible.  Under this model, if property rights were subject to change over time or to government interference, people would put less effort into improving and trading their belongings, and the market would lose efficiency.  Carol Rose explains the wealth-based approach to property as needing “to have clear and secure property rights; the more valuable the resources at stake, the clear and more secure the property rights should be” (Rose 3).

Evolution of Conservative Property Rights

Historically, property’s static nature can largely be attributed to its connection with land and social structure.  Today, however, economic arguments seem to have taken over as the basis for the conservative vision (which you have shown to be prevalent in the courts).  The regime began in England with the need for a consistent vision to protect people’s interests in their land and to maintain the social hierarchy.  When the settlers moved to America, strong property interests in land allowed them to feel independent and exercise the autonomy necessary for democratic self-rule (Rose 61).  Today, land is less of an issue, but the capitalist system thrives on trade, and according to the economists, like Posner, property rights maximize value in the market. 

A Rhetorical Vision

Property as Vision

Carol Rose makes an interesting argument for property as highly dependent upon visibility, and physical characteristics.  She explains that it is very difficult to assert a claim over a piece of property, especially in court, without marking it visually.  For example, people put fences around private property to mark it as their own, although they may be useless as physical barriers to trespass.  She also points out the tort of trespass to land, which acknowledges only physical, visible intrusions. 

Rose believes that property’s dependence upon visibility is partially responsible for its changelessness: 

Then there is the second branch of the critique of vision, that is, vision’s assertion of changelessness.  Common understandings of property also share this characteristic: the very claim of property is that it is something lasting.  Indeed, duration is an important element in making a claim property, as opposed to a merely temporary usufruct. (Rose 272)   

Rose also believes that vision-based property suppresses the Hohfeldian perception that property is a relationship:

Property law, with its reliance on real and metaphoric sight, its urge to look at things and to label those things properties, seems to be in a serious state of denial.  That is, property law seems implicitly to deny that property is about relations among people, whose institutions necessarily reflect the way those people think, argue, persuade, change their own, and one another’s minds over time. (Rose 272)

In this vision, property is entirely socially constructed – an act of rhetoric – that has been reified because of its connection to vision, a sense that is falsely (according to Rose) supposed to be “objective and forever” (Rose 273).
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� Holmes did not always interpret property as natural and unchangeable.  In the Mahon caw he declared: “No doubt there is a public interest even in this, as there is in every purchase and sale and in all that happens within the commonwealth.  Some existing rights may be modified even in such a case.”  In support of this proposition, he cited his decision in Rideout v. Knox, 148 Mass. 368 (1889).  (Treanor 819)





