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TAXATION OF ELECTRONIC COMMERCE

This paper briefly outlines the legislation and advisory bodies dealing with electronic commerce taxation in the European Union, Canada, and the United States.  It also includes a table of authorities with articles on the subject from legal journals.

European Union

1. Communications and Statements

  1.1 Commission Communication "A European Initiative in Electronic Commerce"
 

Stresses the need to ensure a clear and neutral tax environment and to avoid market distortion:

in order to allow electronic commerce to develop, it is vital for tax systems to provide legal certainty (so that tax obligations are clear, transparent and predictable) and tax neutrality (so that there is no extra burden on these new activities as compared to more traditional commerce).  

Also states that the existing VAT is the appropriate form of tax for electronic commerce and opposes new taxes.

  1.2 Joint EU-US Statement on Electronic Commerce
 

Also states that "taxes on electronic commerce should be clear, consistent, neutral and non-discriminatory".

  1.3 Bonn Declaration
 
In July 1997, the Commission of the European Communities and Germany hosted a European Ministerial Conference, Global Information Networks: Realising the Potential, in Bonn Germany.  Participants included Ministers from the EU, members of the European Free Trade Association, Central and Eastern Europe and Cyprus, and the CEC.  Observers also attended from the United States, Japan, Russia, and Canada. The final Ministerial Declatation states: 

Ministers support the principle of non-discriminatory taxes on use of Global Information Networks.  They agree that tax issues of electronic commerce call for international co-operation and where appropriate co-ordination in order to avoid distortion of competition.

A theme paper on taxation was also issued at the Bonn Conference for discussion.  It states that the VAT clearly applies to electronic commerce and concludes that new taxes such as a bit tax (consumption tax on the transmission of digital information) are unnecessary.

Finally, the Industrial Declaration issued at the conference states that technology, rather than tax policy, will determine the tax rules of the next century and makes proposes that:

· The harmonisation of payment of VAT and excise tax for goods and services ordered electronically is advisable, because of the geographical mobility of Web sites to countries with no or moderate tax regimes.

· There is a future rold for the OECD and the WTO in coordinating an international, uniform system for taxation and excise tax on information and communications technology (ICT).

· Tax on information distributed electronically should be technology-neutral -- that is, not be discriminatory in comparison with the tax on similar data distributed by other means.

  1.4 Commission Communication: "E-commerce and Indirect Taxation"

Advises that the tax system should provide legal certainty, simplicity and neutrality.  The communication defines these terms as follows:

Legal certainty enables commerce to be conducted in an environment where the rules are clear and consistent reducing the risks of unforeseen tax liabilities and disputes.

Simplicity is necessary to keep the burdens of compliance to a minimum.  In that respect the Commission continues to be fully committed to the introduction of the future common VAT system based on taxation at origin and providing for a single country of registration where an operator would both account for and deduct tax in respect of all his EU VAT transactions.

 Neutrality means that:

· The consequences of taxation should be the same for transactions in goods and services, regardless of the mode of commerce used or whether delivery is effected on-line or off-line.

· The consequences of taxation should be the same for services or goods whether they are purchased from within or from outside the EU.
The Communication also offers 7 guidelines in order to prepare the EU's contribution to the OECD Ministerial Conference "A Borderless World: Realising the Potential of Electronic Commerce", which took place in Ottawa on October 6-8, 1998.  Those guidelines are as follows:

1. In the field of indirect taxation all efforts should be concentrated on adapting existing taxes and more specifically VAT to the developments of e-commerce.  No new or additional taxes are therefore to be considered.

2. A supply that results in a product being placed at the disposal of the recipient in digital form via an electronic network is to be treated for VAT purposes, as a supply of services.

3. The E.U. VAT system should ensure that:

· Services, whether supplied via e-commerce or otherwise, which are supplied for consumption within the E.U. are taxed within the E.U., whatever their origin.

· Such services, supplied by EU operators for consumption outside the E.U. are not subject to VAT in the E.U. but VAT on related inputs is eligible for deduction

4. Compliance for all operators in the field of e-commerce should be made as easy and simple as possible.

5. The tax system and its control tools must ensure that taxation is enforceable on supplies of services received within the E.U., via e-commerce, by both businesses and private individuals.

6. Paperless electronic invoicing will be a characteristic of electronic commerce and must be authorised for VAT purposes for transactions within the E.U.  The legitimate interest of Member States must however be safeguarded by the provision of sufficient tools for control and prevention of abuse when fixing the conditions for the use of electronic invoicing on a uniform basis within the E.U. Similarly, high priority should be given to creating a framework of co-operation between E.U. and other countries to ensure that conditions, equivalent to those provided within the E.U. are also created for international electronic invoicing.

7. Subject to uniform EC conditions, fiscal administrations should provide for operators, participating in e-commerce to discharge their fiscal obligations by means of electronic VAT declarations and accounting.
2. Directives

  2.1 Directive on Electronic Commerce

The Directive on Electronic Commerce was adopted by Parliament on May 4, 2000; however, it does not apply to taxation:

(12) It is necessary to exclude certain activities from the scope of this Directive, on the grounds that the freedom to provide services in these fields cannot, at this stage, be guaranteed under the Treaty or existing secondary legislation; excluding these activities does not preclude any instruments which might prove necessary for the proper functioning of the Internal Market; taxation, particularly value-added tax imposed on a large number of the services covered by this Directive, must be excluded from the scope of this Directive;

5. This Directive shall not apply to:

(a) the field of taxation;

  2.2 Council Directive amending Directive 77/388/EEC as regards the value added tax arrangements applicable to telecommunications services

Adopted in June of 1999, requiring compliance by January 1, 2000.  Amends the Council Directive on the harmonisation of the laws of the Member States relating to turnover taxes.  The Directive amends the definition of telecommunications services subject to the VAT to include access to "global information networks". It also establishes that telecommunications services supplied to taxable persons established in the Community or to recipients established in third countries should be taxed at the place of the recipient of the services.

Canada

3. The Minister's Advisory Committee on Electronic Commerce

The Committee was established in April of 1997 to examine the implications of electronic commerce on tax administration.  It comprised a group of senior executives from the private and public sectors who were asked to review recent developments in EC, examine their implications for Revenue Canada and report back to the Minister of National Revenue.

  3.1 Electronic Commerce and Canada's Tax Administration: A Report to the Minister of National Revenue from the Minister's Advisory Committee on Electronic Commerce
 

The Report makes recommendations on e-commerce policy in 4 areas: leadership, tax and regulatory environment, policy and legal environment, and international. The committee high level recommendations on tax and regulatory environment are:

· The Government of Canada should assist businesses in pursuit of electonic commerce activities by providing a tax and commercial environment that would be viewed as a model of cooperation throughout the world.  

· Canada should take the lead to ensure a tax neutral position with regard to electronic commerce transactions since new or additional taxes would remove the incentive for corporations to continue conducting business in Canada and dampen the future growth of the Canadian economy.

· Revenue Canada and the Government of Canada should continue to study and measure the points at which there is a risk of loss of revenue, and the extent of those losses, resulting from electronic commerce activities before any new policies or taxes are introduced.

The committee also offered 72 detailed recommendations on taxation.  These recommendations are based on the principles of: economic neutrality and equity, ease of administration, no multiple taxation, and fair allocation of tax base and revenues.

4. New Advisory Groups

The following advisory bodies have been set up by Revenue Canada in response to the Advisory Committee’s report and consultations with the private sector:

· Technical Advisory Group on Compliance and Administration – will provide advice on income tax and Customs compliance and administration matters concerning electronic commerce including collection of all taxes and Customs duties.

· Technical Advisory Group on Consumption Tax -- will provide advice on the interpretation of legislation, compliance and administration matters involving the Goods and Services Tax (GST) and electronic commerce.

· Technical Advisory Group on Improving Taxpayer Service – will provide advice on all existing and future Departmental electronic service delivery initiatives including those of Customs and Trade Administration.

· Technical Advisory Group on Interpretation and International Co-operation – will provide advice on the interpretation of legislation involving income tax and tax treaties concerning electronic commerce including current and future mutual co-operation agreements.

United States

5.  Legislation

  5.1 Internet Nondiscrimination Act

This act extends the moratorium in the Internet Tax Freedom Act for an extra 5 years.  It passed the U.S. House of Commons on May 10, 2000 but has yet to pass the Senate.  A number of senators wish to amend the bill to reduce the term to only 2 years.

  5.2 Internet Tax Freedom Act

The Internet tax moratorium is officially in place, and will be in effect from October 21, 1998 until October 21, 2001.

    5.2.1 Background:

Goal is to protect the Internet, and the information and commerce exchanged over the Net, from special and discriminatory taxation on a national basis in order to further stimulate the continued technological and commercial development of this dynamic new medium.

The Internet Tax Freedom Act is needed not just to give the Net room and time to grow,

but also because the Net is inherently susceptible to multiple and discriminatory taxation in a

way that commerce conducted in more traditional ways is not. The Internet Tax Freedom Act will protect commerce conducted over the Internet from being singled out and taxed in new and creative ways, and will give Americans the reassurance they need that they will not be hit with unexpected taxes and tax collecting costs from remote governments. 

    5.2.2 Highlights of the law:

No Tax on Internet Access

3-year moratorium on special taxation of the Internet. Bars state or local governments from taxing Internet access from October 1, 1998 until October 21, 2001. The term "Internet access" is defined in Section 1104(5). It means any service that enables users to access content, information, electronic mail, or other services offered over the Internet, and may also include access to proprietary content, information, and other services as part of a package of services offered to users. Such term does not, however, include telecommunications services.

Grandfather Clause

Section 1101(a)(1) is a limited "grandfather" clause that permits the handful of states already taking steps to tax Internet access--Connecticut, Wisconsin, Iowa, North Dakota, South Dakota, New Mexico, South Carolina, Tennessee, Texas, and Ohio--to continue to do so if they can demonstrate that their taxes had already been "generally imposed and actually enforced" on Internet access providers prior to October 1, 1998. 

No Multiple Taxes

Section 1101(a)(2) prohibits, for a period beginning on October 1, 1998 and ending on October 21, 2001, State and local governments from imposing "multiple . . . taxes on electronic commerce". The term "multiple tax" is defined in Section 1104(6). In general, this definition covers taxes may become layered in an unfair manner, especially instances where two or more taxing jurisdictions all tax the same service. Section 1104(6)(A) states that a tax is a "multiple tax" if it is imposed by one State or locality on the same or essentially the same electronic

commerce that is also subject to another tax imposed by another State or locality. 

No Discriminatory Taxes

Section 1101(a)(2) prohibits, for a period of 3 years, State and local governments from

imposing "discriminatory taxes on electronic commerce". Section 1104(2)(A)(i) defines "discriminatory tax" as any tax on electronic commerce that is not generally imposed and legally collectible by a State or local government on transactions involving similar property, goods, services, or information accomplished through other means. A tax is discriminatory if it is imposed on an Internet transaction but not imposed on any other similar transaction off the Internet, or if it is imposed only in some but not all other cases. The property, goods, services, or information need not be identical, but only "similar." This is intended to cover the common phenomenon of "interactive" Internet versions of non-interactive products sold off the Internet. Likewise, any taxation of property, goods, services, or information that is inherently unique to the Internet would be discriminatory, because there is no non-Internet property, goods, services, or information that is similar and that the State generally taxes. 

Bright-line Definition of “Nexus”

The definition of "discriminatory tax" in Section 1104(2)(B) is intended to prohibit States

and localities from using Internet-based contacts as a factor in determining whether an

out-of-State business has "substantial nexus" with a taxing jurisdiction. This is intended to is provide added assurance and certainty that the protections of Quill v.North Dakota, 504 U.S. 298 (1992)--including its requirement that substantial nexus be determined through a "bright-line" physical-presence test--will continue to apply to electronic commerce just as they apply to mail-order commerce, unless and until a future Congress decides to alter the current nexus requirements.

Temporary Advisory Commission

Section 1102 establishes a temporary Advisory Commission on Electronic Commerce to study electronic commerce tax issues and report back to Congress after 18 months on whether electronic commerce should be taxed, and if so, how it can be taxed in a manner that ensures such commerce won't be subject to special, multiple, or discriminatory taxes. State and local elected officials will be given a prominent voice on this commission. Congress, of course, retains full authority to change or discard the Commission's proposals. 

No Federal Taxes

No federal taxes. Section 1201 declares the sense of Congress that no new federal taxes should be enacted on Internet access or electronic commerce. The federal government does not have a sales tax, and has chosen not to apply the 3% federal excise tax on telecommunications services does not apply to information services like the Internet.

Work to Ban Global Tariffs

Sections 1202 and 1203 declare that the Internet should be tariff-free zone. Calls on the Clinton Administration to work aggressively through the EU and WTO to keep electronic commerce free from tariffs and discriminatory taxes. Asks Commerce Department to report to Congress on barriers hindering the competitiveness of U.S. businesses engaged in electronic commerce abroad. 
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