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Facts

On Saturday, June 8, 1991, at around 8:20 am., the body of Frank Boyle, aged 85 years, was
found at his home on Cedar Creek Road in Likely, British Columbia. He had died following a
fierce atack involving five blows to the head, each of sufficient force to kill him, with aniron bar or
smilar object. While the exact time of death could not be ascertained, he was last seen divethe
previous evening. The officer in charge of the investigation noted that blood was spattered
everywhere a the Boyle residence, and noted also Sportsman brand cigarettes at the scene.

Asareault of information provided by severd bystanders, the three investigating officers went to the
scene of amotor vehicle accident, which involved the deceased' s red Datsun pickup truck, about
haf akilometre west of the Boyle resdence. Two loca residents, Kelly Spurn and Cindy Potter,
offered new information to the police. Cindy Potter told the police that she had seen Boyl€ struck
in the ditch at 6:45 that morning. Furthermore, she stated that she had seen someone she identified
as Michael waking in an eagterly direction aong Cedar Creek Road afew minutes earlier with a
beer or acoffee cup in hishand. The officer in charge tedtified that Kelly Spurn told him that the
appdlant was living on Spurn’s property which he was renting out to the gppellant’s Sster, Angela
Feeney, and her spouse equivaent, Dale Russell. Spurn suggested that the police go and speak to
Russdl. Spurn testified that he had told the police that he assumed it was the gppellant who had
crashed the pickup truck because the skid marks and the location of the accident were in the same
place as skid marks from another accident earlier that morning which had involved the appellant and
ablue flatbed truck.

Upon arriva at the Spurn property where Dale Russall, Angela Feeney and the gppdllant were
living, Russdll told police that the gppellant had stolen atruck from the Spurn property earlier that
morning and that he found it just down from Boyl€' s resdence, exactly where Boyl€ s truck was
found later. He dso said that the gppellant had come home a 7:00 am. after anight of drinking and
was now adeep in the trailer behind his resdence,



The officer in charge went to the windowless trailer and knocked on the door and said, “Police’.
Receiving no answer, he entered the trailer with his gun drawn and pointing downward, went to the
appellant’s bed, shook the appellant’sleg and said “| want to talk to you.” The officer then asked
the gppellant to get out of bed and move into the better light at the front of the trailer. The officer
gated in evidence that he did so in order to ingpect the gppellant’s clothesfor bloodstains. The
officer conceded that he may have touched the gppellant in leading him to the door. The officer
noticed blood spattered al over the front of the appellant and had another officer read the appel lant
hisrightsin these terms:

It ismy duty to inform you that you have theright to retain and ingtruct counsdl without
delay. You may cdl any lawvyer you want. A Legd Aid duty lawyer isavallableto
provide legd advice to you without charge and can explain the Lega Aid plan to you.
If you wish to contact aLegd Aid duty lawyer, | can provide you with a telephone
number. Do you understand?...Y ou are not obliged to say anything but anything you do
Say may be given in evidence.

The appellant was arrested and asked whether he understood hisrights. He did not respond at first,
but when asked again he stated, “ Of course, do you think | amiilliterate?” or words to that effect.
The officer in charge immediately asked the gppellant how he got blood on himsdlf, to which the
appellant replied that he had been hit in the face with a basebal| the day before. When asked
whether a particular pair of shoes were the shoes he had worn the previous evening, the appellant
replied that they were the only shoes he owned. There was also some discussion with him about a
package of Sportsman cigarettes observed in the trailer.

The appelant was led to the police vehicle where the tee shirt he was wearing was seized. He was
taken to the Williams Lake RCMP detachment. At around 12:00 noon the appellant tried
unsuccessfully severa timesto contact alawyer. At 12:17 p.m. he left amessage for the lawyer to
cal back. At 12:23 p.m. a breathalyzer sample was taken from the appellant, who was not told that
he had a choice in the matter. The appdlant was kept in an observation cell for over eight hours.
At 9:10 p.m. two detectives began questioning the appellant. The appellant sated, at p. 231, “I
should have alawyer”, but the interview continued. The appelant admitted to striking Boyle,
steding cigarettes, beer, and cash from Boyl€ s resdence and stated that he had put the cash under
his mattressin histrailer. The police then obtained a search warrant authorizing them to seize the
shoes, the Sportsman cigarettes, and the money under the matitress. The appellant was interviewed
again for gpproximately 1 1/2 hours at 3:05 am. on June 9. The appdlant had till not seena
lawyer. On Monday, June 10, at 9:25 am., and again at 10:54 am., the accused was
fingerprinted. In between these fingerprinting sessions the gppellant met with alawyer for the first
time since he had been arrested.

The gppelant was ultimately convicted of second degree murder following ajury trid in the
Supreme Court of British Columbia. The British Columbia Court of Apped unanimoudy dismissed

his appedl. ...



Issues

1. Didthe palice violate s. 8 of the Charter in ther investigation of the appdlant? ...

3. What evidence, if any, should be excluded under s. 24(2) of the Charter?

Andyss

The Lawfulness of the Arrest

In arguing that the police conduct in the present case did not violate the Charter, the respondent
relied heavily on the lawfulness of the arrest. Since the arrest was lawful, the argument runs, the
search and seizures incidenta to the arrest were lawful and complied with the Charter according to

Cloutier v. Langlois, [1990]. ...

The Pre-Charter Law of Arretsin Dwdling Houses

... [Under the pre-Charter law], awarrantless arrest following aforced entry into private premises
islegd if: (a) the officer has reasonable grounds to believe that the person sought is within the
premises, (b) proper announcement is made; (c) the officer believes reasonable grounds for the
arrest exist; and (d) objectively speaking, reasonable and probable grounds for the arrest exist. |
will consider these requirements in turn and apply them to the case @t bar.

Given that Russdll told him that the gppellant was in the trailer, the officer had reasonable grounds to
believe that the appdlant wasin the traller.

[The pre-Charter law] set out the following requirement for announcements prior to entry of private
premises without permisson: except in exigent circumstances, police should give notice of presence
by knocking or ringing the doorbell, give notice of authority by identifying themselves as law
enforcement police officers and give notice of purpose by stating alawful reason for entry.
Furthermore, before forcing entry, police should, a minimum, request admission and have admisson
denied. Inthe case at bar, the police officers knocked and said, “Police”, but were not denied
admission nor did they announce their purpose before forcing entry. The respondent defends these
gpparent defects in the announcement by noting that no response was forthcoming since the

appe lant was adegp and by arguing that the urgency of the Situation and the fear of the destruction
of evidence legitimized ardaively brief announcement. In my view, this defenceis largdy
inadequate. As| will conclude below, this Situation did not gppear to comprise exigent
circumstances any more than any other Stuation following shortly after aseriouscrime. ...

In my view, it is clear that the subjective requirement was not met in the case a bar. The officer in
charge who knocked and entered, Sgt. Madrigga, testified in cross-examination that he did not
believe he had reasonable grounds to arrest the appellant when he entered the traller. ...



The finding by atrid judge of whether, objectively spesking, reasonable and probable grounds for
arrest existed clearly has a gnificant factual e ement and thusis owed some deference by an
appellate court. In the present case, in arriving a his conclusion that objective grounds for arrest
exiged, in my view the tria judge committed two errorsin principle that invite review of hisfinding.
First, he congdered ... the need to preserve evidence. In my view, it was an error of law for the
trial judge to consider the need to preserve evidence in consdering whether reasonable and
probable grounds, objectively speaking, existed. Whether or not there is a need to preserve
evidenceislogicaly irrdevant to the question of whether there are reasonable and probable grounds
for an arest. Thetrid judge thus erred in law and his view on reasonable and probable groundsis
open to appellate review.

Evenif thetrid judge did not err in consdering the need to preserve evidence, in my view the trid
judge erred in failing to appreciate the evidence of the officer in charge at the scene of the traller. ...

In the present case, the officer in charge did not believe reasonable grounds to arrest existed prior
to entry into the trailer. In order to explain why heignored this evidence, or why he viewed [the
officer] to be unreasonable, in my view there was a duty on the trid judge to set out his reasons for
his conclusions on reasonable and probable grounds. The trid judge [gave no reasong) ...

In any event, in my view the objective test was not met regardless of the officer’ sviews. An arrest
cannot be made solely for the purpose of investigation, but if grounds exist on a subjective and
objective bag's, the fact that police intend to continue the investigation and do so does not invdidate
thearest. A lawful arrest may be made that alows the police to continue their investigation ... but
it isafundamentd pre-requisite that the police have reasonable grounds to arrest prior to arrest,
whether or not the invedtigation is ongoing, particularly where an arrest is made without the
safeguards to the citizen resulting from the warrant process. ...

In my view, these admonitions were not heeded by the police when they entered the trailer and
arrested the appelant. The sdient facts known to the police prior to their entry of thetrailer are as
follows: (@) it appeared that Boyl€ s truck had been stolen before being in an accident, and Cindy
Potter claimed to have seen “Michadl” waking near the Site of the accident; (b) Kelly Spurn told
police that he assumed the appellant had crashed Boyl€' s truck since the appellant had crashed
earlier that morning in about the same place with a different truck; and (c) Dale Russdll told police
that the appelant came home around 7:00 am. after drinking al night and that the appellant had
earlier crashed a vehicle at the spot where Boyl€e struck was found. In my view, these facts did not
condtitute reasonable and probable grounds to arrest the gppellant for the murder of Boyle.
Whether or not the appelant had been involved in two similar truck accidents, or might have stolen
Boyl€e struck, does not raise reasonable and probable grounds to believe that he had murdered
Boyle. This evidence may have pointed to the appellant as a suspect, but these facts without more
do not judtify an arrest. When the police entered the trailer, objectively reasonable and probable
grounds for an arrest, as opposed to grounds for primafacie suspicion, did not exis.



. Inany event, even if the police met the standards [the pre-Charter law] awarrantless arrest in
the circumstances of the case a bar fallowing aforcible entry is no longer lawful in light of the
Charter; | turn to thisissue now.

The Post-Charter Law of Arrestsin Dwdling Houses

In my view, the conditions set out in [the pre-Charter law] for warrantless arrests are overly
expandvein the era of the Charter. ...

... [I]n my view, the increased protection of the privacy of the home in the era of the Charter
changesthe andysis ... [I]n generd, the privacy interest outweighs the interest of the police and
warrantless arrests in dwelling houses are prohibited.

... The purpose of the Charter isto prevent unreasonable intrusons on privacy, not to sort them
out from reasonable intrusons on an ex pogst facto anadyss. ...

| recognize that there are exceptions with respect to the unreasonableness of warrantless searches
for things. A warrantless search will respect s. 8 if authorized by law, and both the law and the
manner in which the search is conducted are reasonable. In R. v. Grant, [1993], for example, it
was held that s. 10 of the Narcotic Control Act, which provided that a peace officer may search a
place that is not a dwelling house without awarrant so long as he believes on reasonable grounds
that a narcotic offence had been committed, was consstent with s. 8 of the Charter if s. 10 were
read down to permit warrantless searches only where there were exigent circumstances. In the
present context of searches for persons, in my view, there are dso exceptions to the Charter
prohibition of warrantless arrests in dwelling houses. ...

[In aprevious case] Dickson C.J. observed that police work might be grestly impeded by awarrant
requirement. He provided the example of an officer’s arriving on the scene shortly after an offender
has dipped into a private dwelling. By the time the officer has discovered the suspect’s name and
has obtained awarrant, the crimina will have sought refuge esewhere. Inmy view, in
circumstances such as these there is an exception to the genera rule that warrantless arrestsin
private dwellings are prohibited. In cases of hot pursuit, the privacy interest must give way to the
interest of society in ensuring adequate police protection. This Court explicitly held thisto be truein
R. v. Macooh, [1993]. In Macooh, a police officer was in hot pursuit of a person he had seen drive
through severd stop signs when the person sought refuge in a private apartment. The officer
announced his presence and eventually entered the gpartment without permission and arrested the
person. ... [T]his Court held that the officer was acting under the well-established common law
power of the police to enter private premisesto make an arrest in hot pursuit. ... Incasesof hot
pursuit, society’ s interest in effective law enforcement takes precedence over the privacy interest
and the police may enter a dwelling to make an arrest without awarrant. However, the additiond
burden on the police to obtain awarrant before forcibly entering a private dwelling to arrest, while
not judtified in a case of hot pursuit, is, in genera, well worth the additiona protection to the privacy
interest in dwelling houses that it brings. | leave for another day the question of whether exigent



circumstances other than hot pursuit may justify awarrantless entry in order to arrest. | do not
agree with my colleague L’ Heureux-Dubé J. that exigent circumstances generaly necessarily jugtify
awarrantless entry -- in my view, it is an open question. Aswith other mattersin her reasons, |
note that in reaching her conclusion she cites at paras. 153-54 adissenting opinion: R. v. Slvera,
[1995].

While | have decided that awarrant is required prior to entering a dwelling house to make an arres,
| have not yet set out the type of warrant that isrequired. In my view, an arrest warrant doneis
insufficient protection of the privacy rights of the suspect. ...

Inmy view, ... warrantless arrests in dwelling houses are in generd prohibited. Prior to such an
arrest, it isincumbent on the police officer to obtain judicia authorization for the arrest by obtaining
awarrant to enter the dwelling house for the purpose of arrest. Such awarrant will only be
authorized if there are reasonable grounds for the arrest, and reasonable grounds to believe that the
person will be found at the address named, thus providing individuas privecy interestsin an arrest
Stuation ... Requiring awarrant prior to arrest avoids the ex post facto anadlysis of the
reasonableness of an intrusion that ... should be avoided under the Charter...

| would add that the protection of privacy does not end with awarrant ... Specificaly, before
forcibly entering a dwelling house to make an arrest with awarrant for an indictable offence, proper
announcement must be made. ...

To summarize, in generd, the following requirements must be met before an arrest for an indictable
offencein a private dwelling is legd: awarrant must be obtained on the basis of reasonable and
probable grounds to arrest and to believe the person sought is within the premises in question; and
proper announcement must be made before entering. An exception to this rule occurs where there
isacase of hot pursuit. Whether or not there is an exception for exigent circumstances generaly
has not been fully addressed by this Court, nor does it need to be decided in the present case given
my view that exigent circumstances did not exist when the arrest was made. | will elaborate on this
last point presently.

When the police entered the trailer where Feeney was deeping, which congtituted his dwelling house
... they did not have awarrant. Consequently, regardless of whether reasonable and probable
grounds existed, or whether proper announcement was made, the arrest wasillega, unless there
were exceptiond circumstances. This clearly was not a case of hot pursuit, nor, in my view, did
exigent circumstances exist. ... According to James A. Fontana (The Law of Search and Seizure
in Canada, exigent circumstances arise usualy where immediate action is required for the safety of
the police or to secure and protect evidence of a crime. With respect to safety concerns, in my
view, it was not gpparent that the safety of the police or the community was in such jeopardy that
there were exigent circumstances in the present case. The Situation wasthe same asin any case
after a serious crime has been committed and the perpetrator has not been gpprehended. In any
event, even if they existed, safety concerns could not judtify the warrantless entry into the trailer in
the present case. A smple watch of the trailer in which the police were told the appellant was



desgping, not awarrantless entry, would have sufficiently addressed any safety concernsinvolving
the gppellant. With respect to concern about the potentia destruction of evidence, at thetime the
police entered the trailer, they had no knowledge of evidence that might be destroyed; at be<t, they
had a suspicion that the appellant was involved in the murder. Simply because the hunch may have
turned out to be justified does not legitimize the actions of the police at the time they entered the
traler. ...

The Condtitutiondity of the Initid Search of the Trailer

... Inthe present case ... the search was performed without awarrant or any other lega authority,
and was not incidental to alawful arrest. ... Consequently, the entry into the trailer and the search
and saizure of the gppellant’s clothing violated s. 8 of the Charter. The other evidence, the shoes,
the cash and the cigarettes, was obtained under a search warrant the following day. | will return
below to the question of whether this search and seizure violated the Charter. ...

Section 8 and the Search with the Warrant

After theinitid search of the trailer and during the detention of the gppellant, the police obtained a
search warrant of the trailer, swearing an information that they believed they would find $300 in
cash, Sportsman cigarettes, and the appellant’s shoes. They then found and seized these itemsin
thetrailer. According to Kokesch and Grant, the police cannot congtitutionaly rely upon a search
warrant issued on the basis of information obtained as the result of prior Charter violations. ... In
the case at bar, the police obtained awarrant on the basis of the initia search of the trailer (the shirt
and shoes), the initid interview (the shoes) and the later interview at Williams Lake (the cash under
the mattress). As| have outlined above, in my view the police came to know about these items as
the result of violations of ss. 8 and 10(b) of the Charter and would not have had grounds for a
warrant supporting the second search without the violations. Consequently, the search and seizure
under the warrant dso violated s. 8. ...

Section 8 and the Fingerprints

After he was taken to the Williams Lake detachment, the appdlant was fingerprinted. The
fingerprints matched prints found on the deceased’ s refrigerator and on an empty beer canin the
deceased struck. R.v. Beare, [1988] hed that fingerprinting as an incident to a lawful arrest did
not violate the Charter. In the present case, however, the arrest was unlawful and involved a
vaiety of Charter breaches. Compelling the accused to provide fingerprints in the present context
was, in my view, aviolation of s. 8 of the Charter ...

Seriousness of the Violation
The violations were, in my view, very seriousin the present case. One of theindicia of seriousness

is whether the violations were undertaken in good. Oneindication of bad faith isthat the Charter
violation was undertaken without any lawful authority. ... Intheingant case, the police did not



even have subjective belief in reasonable and probable grounds for the gppellant’ s arrest prior to
their warrantless, forced entry into his dwelling house where he was degping. Asde from the
impact of the Charter on the requirements for warrantless arrests in dwelling houses, the absence of
subjective beief in reasonable grounds indicated that the police could not have lawfully arrested the
appellant under s. 495 of the Code even had he been in apublic place. That they flagrantly
disobeyed the law of warrantless arrestsin dwelling houses ... certainly renders the more serious
the violation which directly led to the taking of the bloody shirt, and indirectly led to the teking of the
shoes, cigarettes and money.

... [T]heviolations in the instant case that were associated with the gathering of the shirt, shoes,
cigarettes and money were serious. The police flagrantly disregarded the appellant’ s privacy rights
and moreover showed little regard for hiss. 10(b) rights. Indeed, while such misconduct was not
directly respongble for the gathering of the shirt, shoes, cigarettes and money, the fact that the
appellant did not spesk with alawyer for two days following his detention, yet the police did not
ceaein ther efforts to gather evidence from him, indicates the lack of respect for the appellant’s
rights displayed by the police. In light of this pattern of disregard for the rights of the gppellant, in
my view the obtention of the shirt, shoes, cigarettes and money was associated with very serious
Charter violaions.

Effect of Exclusion on the Repute of the Administration of Justice

While the appellant stood accused of avery serious crime, in my view the following words of
lacobucci J. in Burlingham, gpply ...:

... we should never lose sight of the fact that even a person accused of the most heinous
crimes, and no maiter the likelihood that he or she actualy committed those crimes, is
entitled to the full protection of the Charter. Short-cutting or short-circuiting those rights
affects not only the accused, but aso the entire reputation of the crimind justice system. It
must be emphasized that the gods of preserving the integrity of the crimind justice system as
well as promoting the decency of investigatory techniques are of fundamental importancein
applying s. 24(2).

The serious disregard for the gppellant’s Charter rightsin the case a bar suggests that the
admisson of the evidence would bring greeter harm to the repute of the administration of justice
than its exclusion. The shirt, shoes, cigarettes and money were inadmissible under s. 24(2), dong
with the statements and the fingerprints. If the excluson of this evidenceis likely to result in an
acquittal of the accused as suggested by L’ Heureux-Dubeé J. in her reasons, then the Crown is
deprived of aconviction based on illegaly obtained evidence. Any price to society occasoned by
the loss of such aconviction isfully justified in afree and democratic society which is governed by
the rule of law.



The reasons of L’ Heureux-Dubé, Gonthier and McLachlin 1J. were ddlivered by

L"Heureux-DuBkg J. (dissenting) -- .... | have had the advantage of reading the reasons of my

colleague Justice Sopinka, but am unable to agree with his digpostion of this case, or with many of
hisconclusons. ...



Andyss

The gppdlant’ s position before this Court is that the police investigation included severd violations
of the Charter. ... Essentidly, with the exception of the s. 10(b) argument, with which | propose
to dedl separately, the alegations focus upon the conduct of the police from the point they entered
the trailer where the gppellant was deeping. According to the appellant, the police did not have
reasonable and probable grounds to believe that he was the perpetrator of the crime, and thusthe
entry into the trailer was unlawful. Asaresult, the entry, dong with the search that followed,
contravened s. 8 of the Charter. The gppelant dso maintains that the arrest only occurred after the
police officer confirmed his “hunch” by discovering new evidence, and thus violated ss. 7 and 9 of
the Charter. Findly, the subsequent search of the trailer was performed on the basis of a search
warrant obtained primarily on the strength of uncongtitutionaly obtained evidence and the resulting
evidence should aso be excluded.

As can be seen, dl of these contentions are linked by a common focd point: they stand or fal on the
srength of the gppellant’ s argument that the origind entry by the police into the trailer was unlawful.
Thetrid judge, after carefully weighing the evidence, determined that the police entered the trailer in
order to arrest the gppellant and were justified in so doing. In my view, this finding was a proper
one, and this appeal therefore need not be resolved in the manner chosen by the Court of Appedl.

(A) Section 8 of the Charter -- The Initial Entry

... Inanalyzing apotentia s. 8 breach, two inquiries must take place. Thefirst is concerned with
determining whether the police conduct, taking into account al of the circumstances, interfered with
the reasonabl e expectations of privacy enjoyed by the appdllant. If so, the second part of the s. 8
andysis rdates to whether this interference was reasonable.

Thefirg inquiry is eadly satisfied here. Notwithstanding the fact that he was not the owner of the
trailer, the appellant clearly enjoyed a reasonable expectation of privacy there. The facts
demongtrate that he was the usua occupant of the premises, paid rent to his sster, and thus, under
norma circumstances had aright to be left done.

The second inquiry raises more cause for concern. A warrantless entry such as the one in the case
a hand is presumed to be unreasonable and in contravention of s. 8 of the Charter. The Crown can
rebut this presumption, and demongtrate that the invasion of privacy was reasonableif: (a) the
search was authorized by law; (b) the law authorizing the search was reasonable, and; (c) the
manner in which the search was conducted was reasonable.

The respondent has argued that the entry in this instance was authorized by law asavalid exercise
of the police arrest power. According to this theory, [the officer's] entry into the trailer was judtified
on the basis of its being necessary to exercise his power of arrest without awarrant ... In addition,
reliance is placed upon the [pre-Charter law].

10



My colleague Sopinka J. has concluded that the entry and subsequent search in the case at bar did,
infact, violate s. 8 of the Charter. He comesto this conclusion essentialy for two reasons: (1) the
entry did not comply with the [pre-Charter law], and hence was not authorized by law and, (2) even
assuming the entry was authorized by [the pre-Charter law, it] cannot withstand Charter scrutiny.
With respect, | am unable to agree with either of these conclusons. Aswill be seen, | am of the
view that the officers did, in fact, comply with the legd requirements necessary to effect an arrest
upon private premises, and that arrests of this kind maintain the appropriate balance between
privacy and the need to enforce the law in the Charter era.

Was the Search Authorized by Law?

As Sopinka J. setsout ... the power to arrest without warrant on private premises was confirmed
[in the pre-Charter law]. In[one case], Dickson C.J. set out four requirements necessary to effect
alawful arrest on private premises.

(2) The offence must beindictable.

(2) The person who is the subject of the arrest must have committed the offencein
guestion, or the peace officer, on reasonable and probable grounds, must believe that
the person has committed the offence.

(3) There must be reasonable and probable grounds for the belief that the person
sought iswithin the premises.

(4) There must be a proper announcement before entry.
| agree with my colleague Sopinka J. that both criteria 1 and 3 were fulfilled in the case a bar.
Therefore, the issues remaining to be resolved are whether the requisite reasonable and probable

grounds for arrest existed, and whether proper announcement was made prior to entry.

The police are never required to demonstrate that they possessed anything more than reasonable
and probable grounds prior to making an arrest. ...

Thetrid judge found that, objectively speaking, there were reasonable and probable groundsto
arrest the appdllant. In my view, he was judtified in coming to that concluson. A reasonable person
with the officer’ s knowledge would have had little difficulty in believing that the gppellant had
committed the offence in question. The reasonable grounds could be based on the following:

(@) the victim had been very recently murdered and his home ransacked;

(b) the killing took place in asmal community at atime when there would not be very
many people moving around;

11



(¢) thevictim’s pickup truck was driven off the road one-haf kilometer from his home
a some time between 6:20 am. and 6:48 am.;

(d) the circumstances of the accident made it apparent that the driver of the pickup was
not the victim since he was known to be avery dow and cautious driver;

(€) the garage where the pickup was normaly kept was left open which, according to
one witness, was rather unusud;

(f) the reasonable inference from these facts that someone had stolen the victim's
vehicle and that this person was a so the one who had ransacked his home and killed
him, or at least had been involved in the crime;

(9) awitness who saw the gppellant walking aong the road away from the scene of the
accident toward his home;

(h) the fact that earlier the same morning, the appellant had stolen another vehicle and
had driven it off the road in exactly the same spat;

(i) the statement of aresident of the community who had examined skid marks from
both accidents and based on his knowledge of the circumstances of the first accident,
believed that the gppellant had aso taken the victim's car.

My colleague has concluded that these facts, taken together, do not congtitute sufficient reasonable
and probable grounds, as dl the police were aware of was the following:

The sdient facts known to the police prior to their entry of the trailer are asfollows: (a)
it appeared that Boyl€e s truck had been stolen before being in an accident, and Cindy
Potter claimed to have seen “Michad” walking near the site of the accident; (b) Kelly
Spurn told police that he assumed the gppellant had crashed Boyl€ struck sncethe
gppdlant had crashed earlier that morning in about the same place with a different
truck; and (c) Dale Russdll told police that the appellant came home around 7:00 am.
after drinking dl night and that the gppellant had earlier crashed a vehicle a the spot
where Boyl€ struck was found. In my view, these facts did not condtitute reasonable
and probable grounds to arrest the appellant for the murder of Boyle. Whether or not
the gppelant had been involved in two smilar truck accidents, or might have stolen
Boyl€e struck, does not raise reasonable and probable grounds to believe that he had
murdered Boyle. This evidence may have pointed to the appellant as a suspect, but
these facts without more do not justify an arrest.

In my view, this approach, with respect, fails to take into account the combined effect of the factsin
light of the particular context of this case. On the contrary, it would seem that my colleague has
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lifted these circumstances from where they occurred and instead, treated them asiif they took place
in avacuum. Once the facts are returned to their proper setting, however, | believe a much different
picture emerges.

Asthetria judge recognized, this crime occurred in avery smal community, at atime of day when
there was not likely to be alot of traffic on the road. For the gppellant to be seen walking a short
distance away from the scene of amoator vehicle accident involving the victim's car at thet time of
the morning, was, as three separate witnesses testified, an extremely unusud occurrence. While the
mere fact of the appellant’s being present at the scene of an accident involving the deceased' s car
might not be particularly probetive in a city with thousands of people, it is extremey probative given
the location, the time in which it occurred and the remote possibility, given the corroborating
evidence to that effect, that Someone dsein the smal community was the person who had driven the
car off theroad. | find it extremdy significant that severd officers aswell as resdents of the areadl
immediately came to the conclusion that it was the gppellant who had taken the victim's car and
driven it off theroad. Asonewitnessput it, “A led to B and C and we assumed that it was caused
by him.” Inmy view, it was alogicd inference for the police to suppose that whoever had stolen
the vehicle was dso the person who had committed the murder. Once the police linked the
appellant to the accident scene, it was obvious that he was the prime suspect.

In thisregard, | note that our Court has previoudy discussed the different standards applicable to
rural and urban settingsin R. v. Wilson, [1990. ... Here, the unusual circumstances of the offence
that the officers were informed of should not be examined as if they occurred in downtown
Vancouver. Thetrid judge demongtrated that he was sendtive to the nature of the information
received and to the setting in which it was discovered. On the basis of these facts, | concur with his
finding that there existed reasonable and probable grounds to conclude that it was the appelant who
had committed the offence.

Thisfinding of objectively reasonable and probable grounds is not determinative, however. As
aforementioned, a peace officer, before arresting without warrant, must possess a subjective belief
that reasonable and probable grounds to arrest exist. The gppellant has dleged that in the case at
bar, this subjective belief was manifestly lacking. ...

[The officer'stestimony] in [itg totaity gives] amuch better impression of the arresting officer’s
gate of mind leading up to the arrest. What [it] illustrate[g] is an officer who knew that a suspect,
someone involved in acrime, wasingde thetrailer. These reponses demondirate that, contrary to
what some of the earlier passages might suggest, the officer did indeed possessthe requisite
reasonable and probable grounds to enter the house. ...

The existence of reasonable and probable groundsis alega standard and is subject to
interpretation. Furthermore, | believe that, at its core, reasonable and probable groundsisa
‘common-sense’ concept which should incorporate the experience of the officer™. There are no
absolute magic words necessary to define when this standard has been reached. ...
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Here, an officer believed he was legdly judtified in entering a private dwelling to pursue a suspect
whom he felt had been involved in a serious crimind offence. His belief was aso supported by an
objective assessment of the evidence a hand. ...

In summary, | conclude that in effecting the arrest of the gppellant, the officer possessed the
requiSite reasonable and probable grounds. Asaresult, it is unnecessary for me to consder the
suggestion ... that, had the police not possessed reasonable and probable grounds to arrest, they
would have nonetheless been authorized to enter because of the presence of exigent circumstances.

It follows, therefore, that the arrest in the case at bar complied with the second requirement [of the
pre-Charter law], in that the necessary reasonable and probable grounds were present. The sole
remaining factor to consder is whether a proper announcement was made before the police entered
the premises.

My colleague Sopinka J. implies, albat without firmly deciding, that the announcement in this case
was somehow deficient by virtue of the fact that the police did not state their purpose prior to entry

Thisis not the firgt time this Court has been faced with an alegedly deficient notice requirement.
[L'Heureux-Dubé, J., goes on to discuss cases in which the Court has not applied the notice
requirement rigidly.] ...

It is clear from the facts that the arresting officer informed the appellant of his purpose for entry, and
restated his identity the moment it was feasibleto do so. As he woke the appdlant, [the officer]
dated: “Wake up, it'sthe police. | want to talk to you.” While thisis not the most complete notice
of purpose imaginable, | do not believe this requirement was ever intended to compel the police to
make complex legd statements... In my view, given the circumstances of this case, the wording
utilized by the officer was sufficient. ...

| notein passing that my colleague Sopinka J. also appears to suggest that the announcement
requirement might not have been met in this case because of the fact that the officers were not
denied admission prior to entering. | disagree. ... It would be arather strange result if a person
evading arrest could avoid capture merely by ignoring the request of the police for admission.
Surely, where the police have reasonable and probable grounds to believe the person is actualy on
the premises, slence must be taken to amount to an implied denid of the request to enter.

Isthe law reasonable?

As my colleague Sopinka J. points out, the law concerning warrantless arrests following forcible
entry into adwelling house was set out in [pre-Charter law]. ... SopinkaJ. concludesthat, at least
in the case of astandard arrest in which there is no urgency present, this wide discretion [of the pre-
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Charter law] is “overly expangve in the era of the Charter”. He explicitly refrains from deciding
upon Stuations in which exigent circumstances exist, as heis of the view that no such circumstances
are present in this case.

| am unable to agree with my colleague that exigent circumstances were not present here, especidly
given the conclusions of thetria judge and the Court of Apped in that regard. ...

What types of circumstances will be consdered exigent? While | believe a number of factors can
indicate a Situation of urgency, it is best not to attempt to define conclusively every possible type of
exigent circumstances, as this can preferably be determined on a case by case basis. ...

The main factor relied upon by the respondent, and aso cited by both the trid judge and the Court
of Appeal, was that the police were gravely concerned about the potential destruction of evidence.
In addition, the Court of Appea noted the serious and violent nature of the offence, the fact that it
had very recently occurred, and that a murderer was likely at large in the community. | propose to
examine each of these factors.

It has been recognized on more than one occasion that the potential destruction of evidence can
condtitute exigent. In Silveira, | stated that this rationale necesstated an exception to the principle of
the sanctity of the home ...

As| sated in Slvera, preventing the remova or destruction of evidence is alegitimate law
enforcement concern which warrants setting aside the gtrict rules concerning the sanctity of the
home. Frankly, | see no reason why this rationale should be addressed any differently in the context
of arrest than it isin the context of a search. Indeed, given the restrictions needed to effect an arrest
in adwelling housg, it is arguable that these types of intrusion are in most cases condderably less
invasive of privacy than warrantless searches. The announcement requirement, for example, dlows
the suspect to surrender him- or herself at the door of the residence and prevent any redl intrusion of
the premises. ...

In my view, where there is a genuine fear that evidence of the crime will be log, this can conditute
the necessary exigent circumstances for awarrantless entry. Whether these exigent circumstances
exig in agiven casg, is, of course, afinding of fact for the trid judge.

In this case, the trid judge, who had the advantage of hearing dl the evidence, was of the view that
aserious danger existed that had the police not immediately entered the trailer to arrest the
appellant, evidence would have been destroyed. ...

Were there other investigatory techniques available? The answer is no, when one looks a

the bloody shirt evidence. Therewas ared risk that that shirt would not have been
available had they smply sedled the premises.
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In any event, | would point out that it was not only the potential destruction of evidence which
motivated the actions of the policein the case at bar. As stated by Lambert JA. in the Court of
Apped, the police were investigating the commission of an extremely violent crime, and they felt an
obligation to find out for certain who the offender was as soon as possible;

The fundamenta point in relation to the police conduct in this case was that there had been a
savage atack on an dderly man in asmal community which suggested a killer who was out
of control in the community and that the police had aduty to protect the community. They
aso had aduty to try to locate and neutrdize the killer and if possible to gather evidence
that would satisfy them then and there that the killer had been gpprehended, and that would
later tend to establish that the correct person had been apprehended and made to stand

trid. ...

| completely agree. The nature of the crime is an important factor to consder. There can belittle
doubt that there is a greater urgency to investigate quickly in a case of violence than, for example, a
case of theft. ...

Sopinka J., however, suggests that smply watching the trailer would have been a sufficient response
by the officers and would have prevented the gppellant from committing any further harm or
destroying evidence. In my view, this conclusion gppearsto utilize the same sort of ex post facto
reasoning of which my colleague so strongly disgpproves. | agree that this type of reasoning is of
little help in determining whether an entry was justified; however, | believe that, in fairess, the same
approach should apply to areview of the presence of exigent circumstances. My colleague's
conclusion is dependant upon the fact that the gppellant was actudly in the trailer and not in the
process of committing other harm or destroying evidence. Given the urgency of the Situation, if the
police had adopted the procedure suggested by my colleague and had been incorrect as to their
belief of his presence insde thetrailer, this error could have had grave consegquences.

While it may be true that the gppellant at the time of arrest was adeep, in the trailer and not in the
process of destroying evidence, this does not displace the legitimate concern the police possessed.
Itishighly likely thet, given enough time, the appellant would have destroyed the evidence.

Furthermore, the suggestion that the police could have Smply watched the trailer while waiting for a
warrant, fails to recognize that the nearest police station was over one hour’ s drive awvay. Even
assuming that it would have been possible to see a Justice of the Peace and obtain awarrant at that
time, the entire procedure of communicating with the station, conveying the necessary information
and arranging for another officer to obtain awarrant and drive to Likely, would probably have
taken, a aminimum, close to two hours. Thiswould have given the gppellant ample time to destroy
evidence. In addition, as stated above, this delay would have had even greater Significanceif in
actudity the police had been incorrect about the gppellant’ s whereabouts or his involvement in the
crime. In that case, the dday likely would have alowed for the offender to escape.
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For al of the reasons set out above, | believe that exigent circumstances were indeed present in the
case a bar. Additiondly, | am of the view that where these circumstances exist, the common law
authorizing entries onto private premises congtitutes a “reasonable’ entry for the purposes of s. 8 of
the Charter.

Woas the search conducted in a reasonable manner?

The entry into the trailer was conducted in as non-intrusive a manner as possible. [The officer]
announced himself and waited for the appellant to answer. As he testified, he would not even have
entered had the gppdlant answered the door. He drew his gun, an entirely reasonable decison
given the circumstances, but kept it at hissde. Once ingde, he woke the gppellant, pulled him into
the light and immediatdly arrested him. The search the police eventualy conducted was aso
minimaly intrusve. Despite having the legal authority to do so, the officer chose not to search the
premises at that time but instead decided to obtain a search warrant. The search was reasonably
conducted.

Conclusion

It follows that as the police’ s entry was for the purpose of effecting an arrest, there was no breach
of s. 8 a that time. Given my conclusion that the police lawfully entered the trailer to effect an
arrest of the appdllant, it naturally follows that they were entitled to search incident to arrest, and to
saize the gppdlant’ s shirt as evidence.  The authority to search incident to arrest is well established
at common law and has withstood Charter scrutiny aswell. ...

The search of the gppellant congsted mainly of the shirt thet he was wearing and hisimmediate
surroundings. While the police would have been judtified in doing so, they refrained from searching
the immediate area and seizing objects which obvioudy could have been used as evidence. This
minimal search incident to arrest did not violate the Charter. ...

Thisis sufficient to digpose of the apped. Before concluding, however, | fed compelled to address
some of the statements made by my colleague Sopinka J. in hisreasons. Reading his assessment of
the conduct of the investigation in this case, one might draw the conclusion that the police officers
were operding as lawless vigilantes, flagrantly and deliberately violating the Charter at every turn.
Frankly, | could not disagree more. As| have described above, | am of the view that this*“litany”
of Charter abuses does not stand up to close scrutiny.

Indeed, dthough thisisin no way determinative, if the conduct of the police wastruly of such a
horrific nature | find it rather peculiar that neither the trid judge nor three judges of the Court of
Appeal had asmilar appreciation of the facts. On the contrary, they found that for the most part,
the actions of the police were not such as to have been in violation of the gppellant’s Charter rights,

In my view, from the first stages of the investigation through to the apprehension of the gppellant the
police proceeded in aforthright and proper manner; indeed, had the police not moved immediately
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to arrest, it islikely that they would have been criticized for alowing amurderer to continue to
remain a large in the community. ...

The police were in the process of investigating a serious crime, one which had recently been
committed and involved a savage, physica besting inflicted on a helpless victim for no apparent
reason. Given the brutdity of the murder scene and the seeming randomness of the act, there islittle
doubt that the police felt obliged to act quickly in order to prevent any further violence of that nature
in the community. For thisforesight, they should be commended, not rebuked.

THE CHIEF JusTICE (dissenting) -- | have had the benefit of the reasons of both of my colleagues ...
and cannot agree with either of them. | do agree with L’ Heureux-Dubé J. in the result, but [for
different reasong].
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