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[During the early 1990s, various provincia governments cut their budgets by rolling back or limiting
the growth of public service slaries. In severa cases, these restraint programs were extended to
provincid court judges. Several challenges were launched by accused persons and, in one case, a
provincia judges association, dleging that the sdlary reductions meant the courts were no longer
independent and impartid tribunals under s. 11(d) of the Charter. Superior court judges are
guaranteed their independence in ss. 96-100 of the Constitution Act, 1867. Over time, provincial
court judges have gradualy been extended similar, but not identical, guarantees. This case asked
the Supreme Court to determine what guarantees of judicid independence the Charter made for
provincid court judges]

The judgment of Lamer C.J. and L’ Heureux-Dubé, Sopinka, Gonthier, Cory and lacobucci JJ. was
delivered by THE CHIEF JUSTICE --

Introduction

The ... appeds handed down today ... raise arange of issues relaing to the independence of
provincia courts, but are united by a single issue: whether and how the guarantee of judicia
independence in s. 11(d) of the Charter restricts the manner by and the extent to which provincia
governments and legidatures can reduce the sdaries of provincia court judges. ...

...[ T]he aspect of judicia independence which is engaged by the impugned reductionsin sdary —
financid security — has only been dedlt with in any depth by Valente v. The Queen, [1985], and
Beauregard v. Canada, [1986]. The facts of the current appeals require that we address
questions which were |eft unanswered by those earlier decisions.

... [In Beauregard], the Court rgjected a conditutiona challenge to federd legidation establishing
a contributory pension scheme for superior court judges. 1t had been argued that the pension
scheme amounted to a reduction in the sdaries of those judges during their term of office, and for
that reason contravened judicid independence and was beyond the powers of Parliament. Although



the Court found that there had been no salary reduction on the facts of the case, the judgment has
been taken to stand for the proposition that sdlary reductions which are “non-discriminatory” are
not uncondtitutional.

There are four questions which arise from Beauregard, and which are centrd to the disposition of
these appedls. Thefirgt question iswhat kinds of salary reductions are congstent with judicia
independence — only those which apply to dl citizens equdly, or aso those which only apply to
persons paid from the public purse, or those which just apply to judges. The second question is
whether the same principles which gpply to sdary reductions aso govern sdary increases and salary
freezes. Thethird question iswhether Beauregard, which was decided under s. 100 of the
Constitution Act, 1867, a provison which only guarantees the independence of superior court
judges, appliesto the interpretation of s. 11(d), which protects a range of courts and tribunals,
induding provincid court judges. The fourth and find question is whether the Condtitution —
through the vehicle of s. 100 or s. 11(d) — imposes some subgtantive limits on the extent of
permissible sdary reductionsfor the judiciary. ...

The task of the Court in these gppedlsisto explain the proper congtitutiond relationship between
provincia court judges and provincid executives ... Thefailure to do so would undermine “the
web of inditutiona relationships. . . which continue to form the backbone of our condtitutional
sydem.”.

Although these cases implicate the congtitutional protection afforded to the financid security of
provincia court judges, the purpose of the congtitutional guarantee of financia security — found in

s. 11(d) of the Charter, and also in the preamble to and s. 100 of the Constitution Act, 1867 —is
not to benefit the members of the courts which come within the scope of those provisons. The
benefit that the members of those courts derive is purely secondary. Financia security must be
understood as merely an aspect of judicid independence, which in turnisnot an end in itsdlf.

Judicid independence is valued because it serves important societal goals— it isameansto secure
those goals.

One of these godsis the maintenance of public confidence in the impartidity of the judiciary, which
is essentid to the effectiveness of the court system. Independence contributes to the perception that
justice will be donein individual cases. Another socia god served by judicia independence isthe
maintenance of the rule of law, one aspect of which isthe condtitutiona principle that the exercise of
al public power must find its ultimate sourcein alegd rule. 1t iswith these broader objectivesin
mind that these reasons, and the disposition of these gppedls, must be understood. ...

Financia Security

Introduction: The Unwritten Basis of Judicial Independence

... Notwithstanding the presence of s. 11(d) of the Charter, and ss. 96-100 of the Constitution
Act, 1867, | am of the view that judicid independenceis at root an unwritten congtitutiona



principle, in the sense that it is exterior to the particular sections of the Constitution Acts. The
existence of that principle, whose origins can be traced to the Act of Settlement of 1701, is
recognized and affirmed by the preamble to the Constitution Act, 1867. The specific provisons of
the Constitution Acts, 1867 to 1982, merely "eaborate that principle in the inditutiona apparatus
which they create or contemplate.”.

| arrive a this conclusion, in part, by consdering the tenability of the opposite position — that the
Canadian Condtitution aready contains explicit provisons which are directed at the protection of
judicid independence, and that those provisions are exhaugtive of the matter. Section 11(d) of the
Charter, as| have mentioned above, protects the independence of awide range of courts and
tribunals which exercise jurisiction over offences. Moreover, snce wel before the enactment of
the Charter, ss. 96-100 of the Constitution Act, 1867, separately and in combination, have
protected and continue to protect the independence of provincia superior courts. More
specificaly, s. 99 guaranteesthe security of tenure of superior court judges; s. 100 guarantees the
financia security of judges of the superior, didtrict, and county courts; and s. 96 has come to
guarantee the core jurisdiction of superior, district, and county courts againgt legidative
encroachment, which | aso take to be a guarantee of judicia independence.

However, upon closer examination, there are serious limitations to the view that the express
provisions of the Congtitution comprise an exhaudtive and definitive code for the protection of
judicid independence. Thefirst and most serious problem is that the range of courts whose
independence is protected by the written provisions of the Congtitution contains large gaps.
Sections 96-100, for example, only protect the independence of judges of the superior ... courts,
and even then, not in auniform or consgstent manner. .... Moreover, ss. 96-100 do not apply to
provincidly gppointed ... courts, otherwise known as provincid courts.

To some extent, the gaps in the scope of protection provided by ss. 96-100 are offset by the
gpplication of s. 11(d), which gppliesto arange of tribunas and courts, including provincia courts.
However, by its express terms, s. 11(d) islimited in scope as well — it only extends the envel ope of
congtitutiona protection to bodies which exercise jurisdiction over offences. Asaresult, when
those courts exercise civil jurisdiction, their independence would not seem to be guaranteed. The
independence of provincid courts adjudicating in family law matters, for example, would not be
condtitutionaly protected. The independence of superior courts, by contrast, when hearing exactly
the same cases, would be condtitutionally guaranteed.

The second problem with reading s. 11(d) of the Charter and ss. 96-100 of the Constitution Act,
1867 as an exhaudtive code of judicia independence is that some of those provisons, by their
terms, do not appear to spesk to this objective. Section 100, for example, provides that Parliament
shall fix and provide the sdlaries of superior ... court judges. ... However, onits plain language, it
only places Parliament under the obligation to provide saaries to the judges covered by that
provison, which would in itsaf not safeguard the judiciary againg politica interference through
economic manipulation. Nevertheless, as| develop in these reasons, with reference to Beauregard,
s. 100 adso requires that Parliament must provide sdlaries that are adequate, and that changes or



freezesto judicid remuneration be made only after recourse to a congtitutionally mandated
procedure.

A perusa of the language of s. 96 reveds the same difficulty:

96. The Governor Generd shdl appoint the Judges of the Superior, Didrict, and
County Courts in each Province, except those of the Courts of Probate in Nova Scotia
and New Brunswick.

Section 96 seems to do no more than confer the power to gppoint judges of the superior ... courts.

It isagaffing provison, and is once again a subtraction from the power of the provinces under s.
92(14). However, through a process of judicid interpretation, s. 96 has come to guarantee the core
jurisdiction of the courts which come within the scope of that provison. In the padt, this
development has often been expressed as alogica inference from the expressterms of s. 96.
Assuming that the goal of s. 96 was the creation of “a unitary judicid system”, that goal would have
been undermined “if a province could pass legidation creating a tribund, appoint members thereto,
and then confer on the tribuna the jurisdiction of the superior courts™ ... Therationaefor the
provison has aso shifted, away from the protection of nationa unity, to the maintenance of the rule
of law through the protection of the judicid role.

The point which emerges from this brief discussion is that the interpretation of ss. 96 and 100 has
come along way from what those provisons actudly say. Thisjurisprudentia evolution undermines
the force of the argument that the written text of the Condtitution is comprehensve and definitive in
its protection of judicia independence. The only way to explain the interpretation of ss. 96 and
100, in fact, is by reference to a deeper set of unwritten understandings which are not found on the
face of the document itsdf. ...

However, | do wish to add anote of caution. Asl saidin New Brunswick Broadcasting, supra,
at p. 355, the congtitutiona history of Canada can be understood, in part, as a process of evolution
“which [has] culminated in the supremacy of a definitive written conditution”. There are many
important reasons for the preference for a written constitution over an unwritten one, not the least of
which is the promotion of legd certainty and through it the legitimacy of condtitutiond judicid
review. Given these concerns, which go to the heart of the project of condtitutionaism, it is of the
utmost importance to articulate what the source of those unwritten normsis.

In my opinion, the existence of many of the unwritten rules of the Canadian Condtitution can be
explained by reference to the preamble of the Constitution Act, 1867. Therelevant paragraph
gatesinfull:

Whereas the Provinces of Canada, Nova Scotia, and New Brunswick have
expressed their Desire to be federaly united into One Dominion under the Crown of
the United Kingdom of Greet Britain and Ireland, with a Condtitution similar in Principle
to that of the United Kingdom:



Although the preamble has been cited by this Court on many occasions, its legd effect has never
been fully explained. On the one hand, dthough the preamble is clearly part of the Condtitution, it is
equaly clear that it “has no enacting force” In other words, strictly spesking, it is not a source of
positive law, in contragt to the provisions which follow it.

But the preamble does have important legd effects. Under normal circumstances, preambles can be
used to identify the purpose of agtatute ... However, in my view, it goeseven further. ... [T]he
preamble articulates “the politica theory which the Act embodies” It recognizes and affirms the
basic principles which are the very source of the substantive provisons of the Constitution Act,
1867. Asl have said above, those provisons merely eaborate those organizing principlesin the
ingtitutional gpparatus they creste or contemplate. As such, the preamble is not only akey to
congtruing the express provisions of the Constitution Act, 1867, but dso invites the use of those
organizing principles to fill out gapsin the express terms of the condtitutional scheme. It is the means
by which the underlying logic of the Act can be given the force of law.

What are the organizing principles of the Constitution Act, 1867, as expressed in the preamble?
The preamble speaks of the desire of the founding provinces “to be federaly united into One
Dominion”, and thus, addresses the structure of the divison of powers. Moreover, by its reference
to “a Condtitution smilar in Principle to that of the United Kingdom”, the preamble indicates that the
legd and indtitutiond structure of condtitutional democracy in Canada should be smilar to that of the
lega regime out of which the Canadian Congtitution emerged. To my mind, both of these aspects of
the preamble explain many of the casesin which the Court has, through the norma process of
condtitutiona interpretetion, stated some fundamenta rules of Canadian condtitutiona law which are
not found in the express terms of the Constitution Act, 1867. ...

[Lamer, C.J., then goes on to list severa examples where judges have uncovered congtitutional
principles that are not explicitly provided for in the text of the Congtitution Acts]

The higtorical origins of the protection of judicid independence in the United Kingdom, and thusin
the Canadian Congtitution, can be traced to the Act of Settlement of 1701. Aswe said in Valente,
supra, a p. 693, that Act was the “historical inspiration” for the judicature provisons of the
Constitution Act, 1867. Admittedly, the Act only extends protection to judges of the English
superior courts. However, our Congtitution has evolved over time. In the same way that our
understanding of rights and freedoms has grown, such that they have now been expresdy
entrenched through the enactment of the Constitution Act, 1982, so too hasjudicia independence
grown into a principle that now extends to dl courts, not just the superior courts of this country.

| also support this conclusion on the basis of the presence of s. 11(d) of the Charter, an express
provision which protects the independence of provincia court judges only when those courts
exercise jurisdiction in relation to offences. As| said earlier, the express provisions of the
Condtitution should be understood as eaborations of the underlying, unwritten, and organizing
principles found in the preamble to the Constitution Act, 1867. ... Section 11(d), far from



indicating that judicid independence is condtitutionaly endhrined for provincia courts only when
those courts exercise jurisdiction over offences, is proof of the existence of agenera principle of
judicid independence that appliesto al courts no matter what kind of casesthey hear. ...

In conclusion, the express provisions of the Constitution Act, 1867 and the Charter are not an
exhaustive written code for the protection of judicia independence in Canada. Judicid
independence is an unwritten norm, recognized and affirmed by the preamble to the Constitution
Act, 1867. Infact, itisin that preamble, which serves as the grand entrance hal to the cagtle of the
Condtitution, that the true source of our commitment to this foundationa principle is located.
However, since the parties and interveners have grounded their argumentsin s. 11(d), | will resolve
these gpped s by reference to that provision.

Section 11(d) of the Charter

... Thedarting point for my discusson is Valente, where in a unanimous judgment this Court laid
down the interpretive framework for s. 11(d)’ s guarantee of judicia independence and impartidity.
Le Dain J,, spesking for the Court, began by drawing a digtinction between impartiaity and
independence. ... Impartidity was defined as “a gtate of mind or attitude of the tribund in relation
to the issues and the partiesin aparticular case.” 1t wastied to the traditional concern for the
“absence of bias, actua or perceived”. Independence, by contrast, focussed on the gatus of the
court or tribunal. In particular, Le Dain J. emphasized that the independence protected by s. 11(d)
flowed from “the traditiond congtitutiona vaue of judicid independence’, which he defined in terms
of the relationship of the court or tribuna “to others, particularly the executive branch of
government.” ...

Le Dain J. went on to state that independence was premised on the existence of aset of “objective
conditions or guarantees’, whose absence would lead to afinding that atribuna or court was not
independent. The existence of objective guarantees, of course, follows from the fact that
independence is status oriented; the objective guarantees define that status. However, he went on
to supplement the requirement for objective conditions with what could be interpreted as a further
requirement: that the court or tribunal be reasonably perceived as independent. The reason for this
additiona requirement was that the guarantee of judicid independence has the goa not only of
ensuring that justice is done in individual cases, but dso of ensuring public confidence in the justice
sysem ...

Anather point which emerges from Val ente relates to the question of whose perceptions count.
The answer given isthat of the reasonable and informed person. ...

After establishing these core propositions, Le Dain J. in Valente went on to discuss two sets of
concepts; the three core characterigtics of judicia independence, and what | term the two
dimendons of judicia independence.




The three core characterigtics identified by Le Dain J. are security of tenure, financid security, and
adminigrative independence. Valentelaid down two requirements for security of tenure for
provincia court judges. those judges could only be removed for cause “related to the capacity to
perform judicid functions’, and after a“judicid inquiry a which the judge affected is given afull
opportunity to be heard”. ...

Financid security was defined in these terms:

The essentid point, in my opinion, isthat the right to sdlary of a provincia court judgeis
edtablished by law, and there is no way in which the Executive could interfere with that
right in amanner to affect the independence of the individua judge. [Emphasis added.]

Once again, the Court drew a digtinction between the requirements of s. 100 of the Constitution
Act, 1867 and s. 11(d); whereas the former provision requires that the salaries of superior court
judges be set by Parliament directly, the latter dllows sdlaries of provincia court judgesto be set
ether by statute or through an order in council. ...

The three core characterigtics of judicia independence — security of tenure, financia security, and
administrative independence — should be contrasted with what | have termed the two dimensons
of judicid independence... individud independence of ajudge and the inditutiond or collective
independence of the court or tribunal of which that judge isamember. In other words, while
individual independence attaches to individua judges, indtitutiona or collective independence
attaches to the court or tribunal as an indtitutiond entity. ...

... [Flinancid security has both an individud and an indtitutiond or collective dimension. ...

... Butin order to determine whether financid security has a collective or inditutiona dimension,
and if o, what collective or indtitutiond financid security looks like, we must first understand what
the indtitutional independence of the judiciary is. | emphasize this point because, as will become
gpparent, the conclusion | arrive a regarding the collective or indtitutiona dimension of financia
security builds upon traditional understandings of the proper congtitutiona relationship between the
judiciary, the executive, and the legidature.

Institutional Independence

... In Beauregard ... theinditutiond independence of the judiciary was said to arise out of the
position of the courts as organs of and protectors “ of the Congtitution and the fundamental values
embodied in it — rule of law, fundamentd justice, equality, preservation of the democratic process,
to name perhaps the most important”. Indtitutiona independence enables the courts to fulfill thet . . .
digtinctly conditutiond role.

Beauregard identified a number of sourcesfor judicia independence which are condtitutiond in
nature. Asaresult, these sources additionaly ground the inditutiond independence of the courts.



Theindtitutional independence of the courts emerges from the logic of federalism, which requiresan
impartia arbiter to settle jurisdictiond disputes between the federd and provincid orders of
government. Indtitutiona independence aso inheresin adjudication under the Charter, because the
rights protected by that document are rights againgt the state. Aswall, the Court pointed to the
preamble and judicature provisons of the Constitution Act, 1867, as additiona sources of judicial
independence; | also consider those sources to ground the judiciary’ sindtitutional independence.
Taken together, it is clear that the ingtitutiona independence of the judiciary is “definitiond to the
Canadian undergtanding of condtitutionaism”.

But the ingtitutiona independence of the judiciary reflects a degper commitment to the separation of
powers between and amongst the legidative, executive, and judicia organs of government. Thisis
aso clear from Beauregard, where this Court noted that although judicia independence had
historicaly developed as a bulwark againgt the abuse of executive power, it equaly applied against
“other potentid intrusions, including any from the legidative branch” as aresult of legidation.

What follows as a consequence of the link between ingtitutional independence and the separation of
powers | will turn to shortly. The point | want to make firgt is that the ingtitutiona role demanded of
the judiciary under our Congtitution is a role which we now expect of provincia court judges. | am
well aware that provincia courts are crestures of statute, and that their existence is not required by
the Congtitution. However, there is no doubt that these statutory courts play acriticd rolein
enforcing the provisions and protecting the values of the Congtitution. Inasmuch asthat role has
grown over the last few years, it is clear therefore that provincia courts must be granted some
indtitutional independence. ...

Collective or Institutional Financial Security
Introduction

Given the importance of the ingtitutiond or collective dimengon of judicid independence generdly,
what isthe ingtitutiona or collective dimension of financid security? To my mind, financid security
for the courts as an indtitution has three components, which al flow from the congtitutional
imperative that, to the extent possible, the relationship between the judiciary and the other branches
of government be depaliticized. Asl explain below, in the context of indtitutiona or collective
financid security, thisimperative demands that the courts both be free and appear to be free from
political interference through economic manipulation by the other branches of government, and that
they not become entangled in the politics of remuneration from the public purse. ...

Firgt, asagenerd condtitutional principle, the sdlaries of provinciad court judges can be reduced,
incressed, or frozen, ather as part of an overal economic measure which affects the sdlaries of al
or some persons who are remunerated from public funds, or as part of a measure which is directed
at provincid court judges asaclass. However, any changesto or freezesin judicid remuneration
require prior recourse to a specia process, which isindependent, effective, and objective, for
determining judicia remuneration, to avoid the possihility of, or the gppearance of, politica



interference through economic manipulation. What judicid independence requires is an independent
body, along the lines of the bodies that exist in many provinces and at the federd level to set or
recommend the levels of judicid remuneration. Those bodies are often referred to as
commissions... Governments are congtitutionaly bound to go through the commission process.

The recommendations of the commission would not be binding on the executive or the legidature.
Nevertheless, though those recommendations are non-binding, they should not be set aside lightly,
and, if the executive or the legidature chooses to depart from them, it hasto judtify its decison — if
need be, in acourt of lawv. As| explain below, when governments propose to single out judges as a
class for apay reduction, the burden of justification will be heavy.

Second, under no crcumdtancesisit permissible for the judiciary — not only collectively through
representative organizations, but aso as individuals — to engage in negotiations over remuneration
with the executive or representatives of the legidature. Any such negotiations would be
fundamentaly at odds with judicia independence. Asl explain below, salary negotiations are
inddibly political, because remuneration from the public purse is an inherently politica issue.
Moreover, negotiations would undermine the gppearance of judicia independence, because the
Crown is amost dways a party to crimina prosecutions before provincia courts, and because
salary negotiations engender a set of expectations about the behaviour of parties to those
negotiations which areinimicd to judicia independence. ... Negotigtions over remuneration and
benefits, in colloquid terms, are aform of “horse-trading”. The prohibition on negotiations
therefore does not preclude expressions of concern or representations by chief justices and chief
judges, and organizations that represent judges, to governments regarding the adequacy of judicid
remuneration.

Third, and findly, any reductionsto judicia remuneration, including de facto reductions through the
eroson of judicid sdaries by inflation, cannot take those sdaries below abasic minimum leve of
remuneraion which is required for the office of ajudge. Public confidence in the independence of
the judiciary would be undermined if judges were paid a such alow rate that they could be
percelved as susceptible to politica pressure through economic manipulation, asiswitnessed in
many countries. ...

These different components of the indtitutiona financia security of the courtsinhere, in my view, ina
fundamental principle of the Canadian Congtitution, the separation of powers. As| discussed
above, the indtitutiona independence of the courts is inextricably bound up with the separation of
powers, because in order to guarantee that the courts can protect the Congtitution, they must be
protected by a set of objective guarantees againgt intrusions by the executive and legidative
branches of government.

The separation of powers requires, at the very leadt, that some functions must be exclusvely
reserved to particular bodies. However, thereis also another aspect of the separation of powers —
the notion that the principle requires that the different branches of government only interact, as much
aspossible, in particular ways. In other words, the relationships between the different branches of
government should have a particular character. For example, thereis a hierarchica relaionship



between the executive and the legidature, whereby the executive must execute and implement the
policies which have been enacted by the legidature in satutory. In a system of responsible
government, once legidatures have made politica decisons and embodied those decisonsin law, it
isthe condtitutiond duty of the executive to implement those choices.

What is at issue here is the character of the relationships between the legidature and the executive
on the one hand, and the judiciary on the other. These relationships should be depoliticized. ...
[T]he legidature and executive cannot, and cannot gppear to, exert politica pressure on the
judiciary, and conversdly, that members of the judiciary should exercise reserve in speaking out
publicly on issues of generd public palicy ...

The chalenge which faces the Court in these gppedlsis to ensure that the setting of judicia
remuneration remains condstent — to the extent possible given that judicia sdaries mugt ultimately
be fixed by one of the palitica organs of the Condtitution, the executive or the legidature ... — with
the depoliticized relationship between the judiciary and the other branches of government. ... The
three components of the inditutiona or callective dimension of financid security, to my mind, fulfill
thisgod. ...

Section 1

[Lamer, C.J,, rgected dl arguments that these rights could be limited under section 1.]
LA ForesT J. (dissenting in part) --

[ntroduction

. | have had the advantage of reading the reasons of the Chief Justice who sets forth the facts and
history of the litigation. Although | agree with substantia portions of his reasons, | cannot concur
with his conclusion that s. 11(d) forbids governments from changing judges sdaries without first
having recourse to the “judicia compensation commissions’ he describes. ... Inmy view, reading
these requirements into s. 11(d) represents both an unjustified departure from established
precedents and a partial usurpation of the provinces power to set the salaries of inferior court
judges pursuant to ss. 92(4) and 92(14) of the Constitution Act, 1867. ...

My concern arises out of the nature of judicial power. Asl seeit, thejudiciary derivesits public
acceptance and its strength from the fact that judges do not initiate recourse to the law. Rather, they
respond to grievances raised by those who come before them seeking to have the law applied,
ligening fairly to the representations of al parties, aways subject to the discipline provided by the
facts of the case. This sustainsthar impartiaity and limitstheir powers. Unlike the other branches
of the government, the judicia branch does not initiate matters and has no agenda of itsown. Its
sole duty isto hear and decide cases on the issues presented to it in accordance with the law and
the Condtitution. And so it was that Alexander Hamilton referred to the courts as “the least
dangerous’ branch of government: The Federalist, No. 78.

10



Indeed courts are generdly reluctant to comment on matters that are not necessary to decidein
order to dispose of the case at hand. This policy is especidly apposdte in condtitutional cases,
where the implications of abstract legal conclusions are often unpredictable and can, in retrospect,
turn out to be undesrable. ...

| am, therefore, deeply concerned that the Court is entering into a debate on thisissue without the
benefit of substantia argument. | am dl the more troubled since the question involves the proper

rel ationship between the political branches of government and the judicia branch, an issue on which
judges can hardly be seen to be indifferent, especidly asit concerns their own remuneration. In
such circumstances, it is absolutely critical for the Court to tread carefully and avoid making far-
reaching conclusions that are not necessary to decide the case beforeit. If the Chief Justice's
discussion was of amerely marginal character -- aSde-wind so to spesk -- | would abstain from
commenting onit. After dl, itistechnicaly only obiter dicta. Neverthdess, in light of the
importance that will necessarily be attached to his lengthy and sustained exegesis, | fed compelled
to express my view.

The Effect of the Preamble to the Constitution Act, 1867

| emphasize at the outset that it isnot my pogtion that s. 11(d) of the Charter and ss. 96-100 of the
Constitution Act, 1867 comprise an exhaustive code of judicia independence. As| discuss briefly
later, additiona protection for judicid independence may inherein other provisions of the
Condtitution. Nor do | deny that the Condtitution embraces unwritten rules, including rules that find
expression in the preamble of the Constitution Act, 1867. | hasten to add that these rules redlly
find their origin in specific provisons of the Condtitution viewed in light of our condtitutional heritage.

In other words, what we are concerned with is the meaning to be atached to an expresson used in
aconditutional provison.

| take issue, however, with the Chief Justice' s view that the preamble to the Constitution Act,
1867 isasource of conditutiona limitations on the power of legidatures to interfere with judicia
independence. ...

... Atthetime of Confederation (and indeed to this day), the British Congtitution did not
contemplate the notion that Parliament was limited in its ability to dedl with judges. The principle of
judicid independence developed very gradudly in Greet Britain. ...

... Generdly spesking, up to the seventeenth century, judges held office during the king’'s good
pleasure. This power to dismiss judges for political ends was wielded most liberdly by the Stuart
kings in the early saventeenth century as part of their effort to assert the royal prerogative powers
over the authority of Parliament and the common law. It was thus naturd that protection againg this
kind of arbitrary, executive interference became a priority in the post-revolution settlement. Efforts
to secure such protection in legidation were scuttled in the two decades following 1688, but at the
turn of the century William 111 gave his assent to the Act of Settlement. ...[T]hat statute mandated
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that “ Judges Commissons be made [during good behaviour], and their Salaries ascertained and
established; but upon the Address of both Houses of Parliament it may be lawful to remove them”.

Various jurists have asserted that these statutes and their successors have come to be viewed as
“condtitutional” guarantees of an independent judiciary. ... It hasthus been suggested that the
preamble to the Constitution Act, 1867, which expresses a desire to have a Condtitution “sSmilar in
Principle to that of the United Kingdom” is a source of judicia independence in Canada:
Beauregard v. Canada, [1986] 2 S.C.R. 56, at p. 72.

Even if it is accepted that judicia independence had become a“condtitutiond” principle in Britain by
1867, it isimportant to understand the precise meaning of that term in British law. Unlike Canada,
Grest Britain does not have a written congtitution. Under accepted British lega theory, Parliament
issupreme. By this| mean that there are no limitations upon its legidative competence. As Dicey
explains, Parliament has “under the English condtitution, the right to make or unmake any law
whatever; and, further, that no person or body is recognised by the law of England as having aright
to override or set asde the legidation of Parliament”. ...

The consequence of parliamentary supremacy isthat judicid review of legidation is not possble.
The courts have no power to hold an Act of Parliament invaid or uncongtitutiond. Wheniitissad
that a certain principle or convention is* congtitutional”, this does not mean that a atute violating
that principle can be found to be ultra vires Parliament. ...

This fundamenta principleisillustrated by the debate that occurred when members of the English
judiciary complained to the Prime Minister in the early 1930s about legidation which reduced the
sdaries of judges, dong with those of civil servants, by 20 percent as an emergency responseto a
financid crigs. Viscount Buckmeaster, who vigoroudy ressted the notion that judges salaries could
be diminished during their term of office, admitted that Parliament was supreme and could reped the
Act of Settlement if it chosetodo so. ...

The idea that there were enforceable limits on the power of the British Parliament to interfere with
the judiciary a the time of Confederation, then, isan higtorica falacy. By expressng adesreto
have a Congtitution “smilar in Principle to that of the United Kingdom”, the framers of the
Constitution Act, 1867 did not give courts the power to strike down legidation violating the
principle of judicia independence. The framers did, however, entrench the fundamental
components of judicia independence set out in the Act of Settlement such that violations could be
struck down by the courts. This was accomplished, however, by ss. 99-100 of the Constitution
Act, 1867, not the preamble.

It might be asserted that the argument presented above is merely atechnicad quibble. After dl, in
Canada the Condtitution is supreme, not the legidatures. Courts have had the power to invaidate
uncondtitutiond legidation in this country snce 1867. If judicid independence was a“ condtitutional”
principle in the broad sense in nineteenth-century Britain, and that principle was continued or
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established in Canada as aresult of the preamble to the Constitution Act, 1867, why should
Canadian courts resile from enforcing this principle by striking down incompatible legidation?

One answer to this question is the ambit of the Act of Settlement. The protection it accorded was
limited to superior courts, specifically the central courts of common law. It did not gpply to inferior
courts. While subsequent legidation did provide limited protection for the independence of the
judges of certain statutory courts, such as the county courts, the courts there were not regarded as
within the ambit of the “conditutiona” protection in the British sense. Generdly the independence
and impartidity of these courts were ensured to litigants through the superintendence exercised over
them by the superior courts by way of prerogetive writs and other extraordinary remedies. The
overdl task of protection sought to be created for inferior courts in the present appeas seemsto me
to be made of insubgtantia cloth, and certainly in no way smilar to anything to be found in the
United Kingdom.

A more generd answer to the question lies in the nature of the power of judicid review. The ability
to nullify the laws of democraticaly eected representatives derives its legitimacy from a super-
legidative source: the text of the Congtitution. This foundational document (in Canada, a series of
documents) expresses the desire of the people to limit the power of legidaturesin certain specified
ways. Because our Condtitution is entrenched, those limitations cannot be changed by recourse to
the usua democratic process. They are not cast in stone, however, and can be modified in
accordance with a further expresson of democratic will: congtitutional amendment.

Judicid review, therefore, is paliticaly legitimate only insofar asit involves the interpretation of an
authoritative condtitutional ingrument. In this sense, it is akin to statutory interpretation. In each
case, the court’ sroleisto divine the intent or purpose of the text asit has been expressed by the
people through the mechanism of the democratic process. Of course, many (but not al)
congtitutiona provisons are cast in broad and abstract language. Courts have the often arduous
task of explicating the effect of this language in amyriad of factud circumstances, many of which
may not have been contemplated by the framers of the Congtitution. While there are inevitable
disputes about the manner in which courts should perform this duty, for example by according more
or less deference to legidative decisons, there is generd agreement that the task itsdlf islegitimate.

Thislegitimacy isimperiled, however, when courts attempt to limit the power of legidatures without
recourse to express textud authority. From time to time, members of this Court have suggested that
our Condtitution comprehends implied rights that circumscribe legidative competence. On the
theory that the efficacy of parliamentary democracy requires free political expression, it has been
asserted that the curtallment of such expressionisultra vires both provincid legidatures and the
federd Parliament. ...

Whatever attraction this theory may hold, and | do not wish to be understood as either endorsing or
rgecting it, it isclear in my view that it may not be used to judtify the notion thet the preamble to the
Constitution Act, 1867 contains implicit protection for judicid independence. Although it has been
suggested that guarantees of palitica freedom flow from the preamble, as | have discussed in
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relation to judicid independence, this pogtion is untenable. The better view isthat if these
guarantees exig, they are implicit in s. 17 of the Constitution Act, 1867, which provides for the
establishment of Parliament. More important, the judtification for implied political freedomsis that
they are supportive, and not subversive, of legidative supremacy. That doctrine holds that
democraticaly condtituted legidatures, and not the courts, are the ultimate guarantors of civil
liberties, including the right to an independent judiciary. Implying protection for judicid
independence from the preambular commitment to a British-style congtitution, therefore, entirely
misgpprehends the fundamenta nature of that condtitution.

[T]o the extent that courts in Canada have the power to enforce the principle of judicid
independence, this power derives from the structure of Canadian, and not British, congtitutionaism.
Our Condtitution expresdy contemplates both the power of judicid review and guarantees of
judicid independence. While these provisions have been interpreted to provide guarantees of
independence that are not immediately manifest in their language, this has been accomplished
through the usual mechanisms of congtitutional interpretation, not through recourse to the preamble.
Thelegitimacy of this interpretive exercise sems from its grounding in an expression of democratic
will, not from a dubious theory of an implicit conditutiona structure. The express provisons of the
Condtitution are not, as the Chief Justice contends, “eaborations of the underlying, unwritten, and
organizing principles found in the preamble to the Constitution Act, 1867”. On the contrary, they
are the Condtitution. To assert otherwise is to subvert the democratic foundation of judicia review.

Financiad Security

... [T]he Chief Justice concludesin the present appeds that the financia security component of
judicid independence has both individua and ingtitutiond dimensons. The inditutiona dimension, in
his view, has three components. One of these -- the principle that reductions to judicia
remuneration cannot diminish sdaries to a point below abasic minimum leve required for the office
of ajudge -- isunobjectionable. As there has been no suggestion in these apped s that the sdlaries
of provincid court judges have been reduced to such alevd, | need not comment further on this
issue.

The Chief Judtice dso finds, as agenerd principle, that s. 11(d) of the Charter permits governments
to reduce, increase or freeze the salaries of provincid court judges, either as part of an overal
economic measure which affects the salaries of dl persons paid from the public purse, or as part of
ameasure directed at judges asaclass. | agree. He goes on to hold, however, that before such
changes can be made, governments must consider and respond to the recommendations of an
independent “judicial compensation commission”. He further concludesthat s. 11(d) forbids, under
any circumgstances, discussions about remuneration between the judiciary and the government.

| am unable to agree with these conclusons. While both sdlary commissions and a concomitant

policy to avoid discussing remuneration other than through the making of representationsto
commissions may be desrable as matters of legidative policy, they are not mandated by s. 11(d) of
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the Charter. ... By itsexpressterms, s. 11(d) grants the right to an independent tribuna to
persons “charged with an offence’. The guarantee of judicia independence inhering in s. 11(d)
redounds to the benefit of the judged, not the judges. Section 11(d), therefore, does not grant
judges aleve of independence to which they fed they are entitled. Rather, it guarantees only that
degree of independence necessary to ensure that accused persons receive fair triads. ...

In my view, it is abundantly clear that a reasonable, informed person would not percaive that, in the
absence of acommission process, dl changes to the remuneration of provincia court judges
threaten their independence. | reach this conclusion by considering the type of change to judicid
sdariesthat isat issue in the present appeals. 1t is smply not reasonable to think that a decrease to
judicid sdariesthat is part of an overal economic measure which affects the sdlaries of subgtantidly
al persons paid from public funds imperils the independence of thejudiciary. To hold otherwiseis
to assume that judges could be influenced or manipulated by such areduction. A reasonable
person, | submit, would believe judges are made of sturdier Suff than this. ...
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